REPORTS

OF THE
PUBLIC SERVICE COMMISSION
OF

THE STATE OF MISSOURI

Volume 13 MPSC 3d

October 1, 2004 Through August 31, 2005

Kevin Kelly

Reporter of Opinions

JEFFERSON CITY, MISSOURI

(2007)






PREFACE

This volume of the Reports of the Public Service Commission of
the State of Missouri contains selected Reports and Orders issued
by this Commission during the period beginning October 1, 2004
through August 31, 2005. Itis published pursuant to the provisions of
Section 386.170, et seq., Revised Statutes of Missouri, 1978, as
amended.

The syllabi or headnotes appended to the Reports and Orders are
not a part of the findings and conclusions of the Commission, but
are prepared for the purpose of facilitating reference to the opinions.
In preparing the various syllabi for a particular case an effort has
been made to include therein every point taken by the Commission
essential to the decision.

The Digest of Reports found at the end of this volume has been
prepared to assist in the finding of cases. Each of the syllabi found
at the beginning of the cases has been catalogued under specific
topics which in turn have been classified under more general topics.
Case citations, including page numbers, follow each syllabi contained
in the Digest.






TABLE OF CONTENTS

Commission Organization .. . . . ... ... ... ... .. . ..... vii
Table of cases reported . . . . ... .. ... ... ... ... Xiii
Table of unreported utility cases . . . .. ....... ... . ... L. XX
Reports and Orders of the Commission . . . . ... ............ 1
Digest . . . . 5






THE COMMISSION

The following Commissioners served during all or
part of the period covered by this volume

CONNIE MURRAY ROBERT M. CLAYTON! III

STEVEN GAW JEFF DAVIS

LINWARD 'LIN'APPLING

CURRENT COMMISSIONERS

AS OF JANUARY 2007

CONNIE MURRAY

STEVEN GAW

ROBERT M. CLAYTON IlI

JEFF DAVIS

LINWARD "LIN"APPLING

SECRETARY/CHIEF RLJ
COLLEEN M. DALE

EXECUTIVE DIRECTOR
WESS HENDERSON

GENERAL COUNSEL
KEVIN A. THOMPSON

vii






ORGANIZATION

UTILITY OPERATIONS DIVISION DIRECTOR
WARREN WOOD

UTILITY SERVICES DIVISION DIRECTOR
BOB SCHALLENBERG

ADMINISTRATION DIVISION DIRECTOR

DAN JOYCE
GENERAL COUNSEL
KEVIN A. THOMPSON STEVEN DOTTHEIM
General Counsel Chief Deputy Counsel
STEVEN REED PEGGY WHIPPLE
Chief Litigation Attorney Chief Litigation Attorney
WILLIAM HAAS KEITH KRUEGER
Deputy Counsel Deputy Counsel
LERA SHEMWELL NATHAN WILLIAMS
Deputy Counsel Deputy Counsel
DENNY FREY ROBERT FRANSON
Senior Counsel Senior Counsel
DAVID MEYER BOB BERLIN
Senior Counsel Senior Counsel
JENNIFER HEINTZ BLANE BAKER
Legal Counsel Legal Counsel
SARAKLIETHERMES THOMAS R. SCHWARZ, JR.
Student Intern
CLIFF SNODGRASS MARY WESTON
MARC POSTON
ADJUDICATION DIVISION
COLLEEN M. DALE NANCY DIPPELL
Secretary/Chief RLJ Deputy Chief RLJ
MORRIS WOODRUFF KENNARD JONES

Deputy Chief RLJ Senior RLJ






ORGANIZATION

RON PRIDGIN
Senior RLJ

CHERLYN VOSS
RLJ

REBEKAH WEDICK
Student Intern

LEWIS MILLS

KEVIN A. THOMPSON

Xi

HAROLD STEARLEY
RLJ

BENJAMIN LANE
RLJ

DALE HARDY ROBERTS

VICKY RUTH



10-2002-1083

TU-2005-0358

MC-2005-0145

MC-2005-0028

MC-2005-0028

EU-2005-0041

EA-2005-0248

EO-2005-0293

AO-2005-0501

TC-2005-0205

TC-2005-0294

10-2004-0597

TC-2002-1077

TC-2002-1076

CASESREPORTED

—A—
ALLTEL Missouri, Inc. (Notice of election to be price cap
regulated, Second Report and Order, ALLTEL is ineligible
to elect price cap status)........ccoceeeeiiiiiiiiiiiie,
Alma Communications Company (Order approving
FINANCING). ..
Amega Sales, Inc., d/b/a Columbia Discount Homes, Public
Service Commission Director Manufactured Housing and
Modular Units Program v. (Complaint case, order approv-
INg AgreemMENt).......cooiiiiiiieiiee e
America’s Home Brokers, Inc., Public Service Commission
Director Manufactured Housing and Modular Units Pro-
gramv. (Complaintcase, order granting motion to setaside
ordergrantingdefault)...........cccoooiiiiiiiie
America’s Home Brokers, Inc., Public Service Commission
Director Manufactured Housing and Modular Units Pro-
gram v. (Complaint case, order approving agree-

Aquila, Inc. (Request for accounting authority order to
record fuel and purchased power as an asset rather than
as an expense, denied)........cociiiiiiiiie i
Aquila, Inc. (Certificate to construct plant at South Harper
Facility in Peculiar, Missouri, order clarifying prior certifi-
cates of convenience and necessity)........ccccocceeiinenns
Aquila, Inc. (Authority with regard to its participation in the
latan 2 generation plant and latan 1 environmental up-
grades, order approving stipulation and agreement)........
Assessment order for Fiscal Year 2006 (Report and

AT&T Communications of the Southwest, Inc., Public
Service Commission Staff v. (Complaint case, allegations
of erroneously billing customers a $3.95 charge, order
apProving agreement).......ccueeeiueeeeiieeeaieeeeiee e

—B—
Big River Telephone Company, LLC, Birch Telecom of
Missouri, Inc., ionex communications, Inc., NuVox Com-
munications of Missouri, Inc., Socket Telecom, LLC, XO
Communications Services, Inc., and Xspedius Communi-
cations, LLC v. Southwestern Bell Telephone, L.P. d/b/a
SBC Missouri (Complaint case, order regarding contin-
ued provisioning Of SErviCe).......ccocoeriieieriiieiiiee e
BPS Telephone Company (Election to be regulated under
price cap regulation, invalid)...........cccoooieiiiieiiiieieee.
BPS Telephone Company, et al v. Voicestream Wireless
Corporation, Western Wireless Corp., and Southwest-
ern Bell Telephone Company (Complaint case, Report
E= LA Lo IO o =Y o RPN
BPS Telephone Company, Public Service Commission
Staff v. (Complaint case, order approving agreement)........

xiii
Page
No.

502

474

90

566

54

435

602

510

213

413

92

244

447



Xiv

TK-2005-0300

ED-2004-0223

GM-2005-0136

GC-2004-0216

EC-99-0063

TW-2003-0063

AO-2002-202

TO-2003-0297

TO-98-329

G0-2004-0195

TW-2004-0471

TO-2005-0237

TO-2005-0237

GS-2005-0246

CASES REPORTED

—Cc—

Chariton Valley Communications Corporation, Inc. (Ap-
proval of an interconnection agreement with Southwest-
ern Bell Telephone, L.P. d/b/a SBC Missouri, order reject-
ing interconnection agreement)..........cccoceiiiiiiiiii e
Citizens Electric Corporation (Order canceling tariff
SNEEES). i

DTE Enterprises and DTE Ozark (Sale of partnership
interests in Southern Missouri Gas Company, L.P., to
Sendero SMGC LP Acquisition Company and Sendero
SMGC GP Acquisition Company, order approving agree-

Dudley, James v. Missouri Gas Energy (Complaint case,
Report and Order).........ocuee i

—G—
GS Technology Operating Company, Inc., d/b/a GST Steel
Company v. Kansas City Power & Light Company (Com-
plaint case, Report and Order on Remand)......................

— =
Investigation into the effects of the bankruptcy of tele-
communications carriers in Missouri (Order closing case).
Investigation into public utility emergency preparedness
(Order ClOSING CASE).....eeiiuiiieiiiie et
Investigation into the provisioning of expanded local call-
ing plans in rural areas of Missouri (Order closing case)...
Investigation into various issues related to the Missouri
Universal Service Fund (Order granting PSC Staff mo-

Investigation into the sale or distribution of natural gas
and electricity in Missouri by entities that are not certifi-
cated by the Commission (Order closing case)..................
Investigation, Metropolitan Calling Area Plan and Calling
Scopes in Missouri (Order accepting task force final
report and ClOSING CASE)......cuueeiuuieiieeiieaiie e
Investigation of the fiscal and operational reliability of
Cass County Telephone Company and New Florence
Telephone Company (Order establishing investigation

Investigation of the fiscal and operational reliability of
Cass County Telephone Company and New Florence
Telephone Company (Order dismissing case)....................
Investigation into natural gas incidents in Unionville and
Milan on systems operated by West Central Energy (Or-
der ClOSING CASE).....cceiiiiiiiiiiiiie et

494

62

456

66

151

88

330

41

417

478

486

237

565

606



HC-2005-0331

EC-99-553

EO-2004-0590

EW-2004-0596

EO-2005-0329

EO-2005-0329

G0-99-155

GR-99-315

GR-2001-387 &

GR-2000-622
TK-2005-0285

MC-2005-0049

WO-2002-273

WO-2005-0086

CASES REPORTED

—J—
Jackson County v. Trigen-Kansas City Energy Corp., and
Thermal North America, Inc. (Complaint case, seeking
interim relief preventing Trigen-Kansas City Energy Corp.
from cutting its steam distribution loop to comply with an
order from the City of Kansas City, order denying interim
FEIET). s

—K—
Kansas City Power & Light Company, GS Technology
Operating Company, Inc., d/b/a GST Steel Company v.
(Complaint case, Report and Order on Remand).................
Kansas City Power & Light Company (Changes to its
nuclear decommissioning trust agreement to make it con-
sistent with the rule promulgated by the Nuclear Regula-
tory Commission, order approving agreement)................
Kansas City Power & Light Company (Future supply,
delivery and pricing of electric service provided by KCPL,
order ClOSING CASE)...cccoiuiiiiiiiiiiie e
Kansas City Power & Light Company (Proposed regula-
tory plan, approved)..........cceieiiiieiiieee e
Kansas City Power & Light (Order approving amend-
ments to experimental regulatory plan)...........cccccccceeene

—L—
Laclede Gas Company (Service line replacement pro-
gram and leak survey procedures, order continuing re-
quirements of unanimous stipulation and agreement).........
Laclede Gas Company (Natural gas rate case, Third
Report and Order).........ceeieiiiieiiieeeee e
Laclede Gas Company (Actual Cost Adjustments for
1999-2000 and 2000-2001, order on remand)...................
Level 3 Communications, LLC and Southwestern Bell
Telephone, L.P. d/b/a SBC Missouri (Order approving in-
terconnection agreement and directing parties to file their
transiting traffic agreement as an amendment to the in-
terconnection agreement)..........cocceeiiiiiiiin e

—M—
Martin Homes, Inc., d/b/a Martin Homes, Public Service
Commission Director Manufactured Housing and Modu-
lar Units Program v. (Complaint case, order granting de-
fault and accepting surrender of certificates of registra-

Missouri-American Water Company (Accounting Author-
ity Order relating to security costs, Report and Order on
RemMand).......cooiiiii e
Missouri-American Water Company, Osage Water Com-
pany and Environmental Utilities, L.L.C. (Missouri-
American’s plan to purchase all of the assets of Environ-
mental Utilities and some, but not all, of the assets of
Osage Water Company, order dismissing application)........

XV

425

151

211

326

568

608

84

215

424

461

14

103

499



Xvi

GR-2004-0209

GC-2004-0216

G0-2005-0120

TO-2003-0531

TK-2005-0304

WO-2005-0086

MC-2005-0049

MC-2005-0145

MC-2005-0028

MC-2005-0028

TC-2005-0205

TC-2002-1076

CASES REPORTED

Missouri Gas Energy (Natural gas rate case, order de-
nying applications for rehearing but clarifying Report and

Missouri Gas Energy, Dudley, James v. (Complaint case,
Report and Order)........ooceeeiiiiiiiieeee e
Missouri Gas Utility, Inc. (Certificate of public convenience
and necessity to own and operate a gas system in parts
of Harrison, Daviess and Caldwell Counties, to acquire
the Gallatin and Hamilton gas systems and to encumber
the acquired assets, order approving agreement)..........
Missouri RSA No. 7 Limited Partnership d/b/a Mid-Mis-
souri Cellular (Seeks designation as a telecommunica-
tions carrier eligible for federal Universal Service Sup-
port under federal Telecommunications Act of 1996, or-
der denying rehearing and granting reconsideration).......
Missouri RSA No. 5 Partnership d/b/a Chariton Valley
Wireless (Interconnection agreement with Southwest-
ern Bell Telephone Company, L.P. d/b/a SBC Missouri,
amended order rejecting interconnection agreement)......

—0—
Osage Water Company and Environmental Utilities, L.L.C.,
Missouri-American Water Company (Missouri-American’s
plan to purchase all of the assets of Environmental Utili-
ties and some, but not all, of the assets of Osage Water
Company, order dismissing application)............cccccceee.e.

—P—
Public Service Commission Director of the Manufactured
Housing and Modular Units Program v. Martin Homes,
Inc., d/b/a Martin Homes (Complaint case, order granting
default and accepting surrender of certificates of regis-
ErAtION). e
Public Service Commission Director of the Manufactured
Housing and Modular Units Program v. Amega Sales, Inc.
d/b/a Columbia Discount Homes (Complaint case, order
apProving agre€mMeNt)..........ceeiiueeeeiiiieeeeiiieeeiiee e e
Public Service Commission Director of the Manufactured
Housing and Modular Units Program v. America’s Home
Brokers, Inc. (Complaint case, order granting motion to
set aside order granting default)..........ccoccoeiiiiiiinnns
Public Service Commission Director Manufactured Hous-
ing and Modular Units Program v. America’s Home Bro-
kers, Inc., (Complaint case, order approving agree-

Public Service Commission Staff v. AT&T Communica-
tions of the Southwest, Inc. (Complaint case, allegations
of erroneously billing customers a $3.95 charge, order
approving agreement)........ccueeeeeiiieeeeiieee e
Public Service Commission Staff v. BPS Telephone Com-
pany (Complaint case, order approving agreement).........

59

66

183

130

488

499

14

474

90

566

213

447



TO-2005-0308

TM-2005-0355

TO-2005-0336

XM-2005-0219

TO-99-227

TO-2005-0037

TO-2005-0037

TO-2001-440

TC-2005-0294

TO-2005-0287

TC-2002-1077

TR-2002-251

IT-2004-0134, et al

IT-2003-0166

CASES REPORTED

—R—
Relay Missouri (Order approving program surcharge

—S—
SBC Communications, Inc. (Proposed acquisition of
AT&T Corporation, order closing case)............cccuveeee...
Southwestern Bell Telephone, L.P., d/b/a SBC Missouri
(Petition for compulsory arbitration of unresolved issues
for a successor interconnection agreement to the Mis-
souri 271 Agreement (“M2A”), arbitration order).............
SBC DataComm, Inc. (Merger into SBC Long Distance,
LLC, approved, finding no jurisdiction to review the trans-
fer of SBC Long Distance’s stock).........c.ccceeviiieiiieenneenn.
Southwestern Bell Telephone L.P., d/b/a SBC Missouri
(Order regarding motion to update attachment 17 of the
Missouri 271 interconnection agreement)....................
Southwestern Bell Telephone, L.P. d/b/a SBC Missouri
(Determination of prices, terms, and conditions of cer-
tain unbundled network elements, Report and Order).....
Southwestern Bell Telephone, L.P. d/b/a SBC Missouri
(Determination of prices, terms and conditions of cer-
tain unbundled network elements, order denying appli-
cation for rehearing but clarifying Report and Order).......
Southwestern Bell Telephone, L.P., d/b/a SBC Missouri
(Determination of prices, terms, and conditions of Line
Splitting and Line Sharing, order granting motion to dis-
miss and CloSING CaSE).......coiuuueiiiieiiiiiiiiieee e
Southwestern Bell Telephone, L.P. d/b/a SBC Missouri,
Big River Telephone Company, LLC, Birch Telecom of
Missouri, Inc., ionex communications, Inc., NuVox Com-
munications of Missouri, Inc., Socket Telecom, LLC, XO
Communications Services, Inc., and Xspedius Commu-
nications, LLC v. (Complaint case, order regarding con-
tinued provisioning of SErviCe)........ccccocuuiveeiiiiiiiieee s
Southwestern Bell Telephone, L.P. (Interconnection
agreement with Sage Telecom, Inc., order approving
interconnection agreement and approving stipulation
and agreemMent).. ...
Southwestern Bell Telephone Company, Voicestream
Wireless Corporation, Western Wireless Corp., BPS
Telephone Company, et al. v. (Complaint case, Report
ANA OrdEr).. et
Sprint Missouri, Inc. d/b/a Sprint (Rate rebalancing, Re-
portand Order on remand).........ccceeeeiieeeeniiiee e
Sprint Missouri, Inc., d/b/a Sprint (Modify rates in accor-
dance with Sprint’s price cap regulation, order on re-

Sprint Missouri, Inc., d/b/a Sprint (Modify rates in accor-
dance with Sprint’s price cap regulation, order on re-

XVii

512

449

519

328

170

201

242

327

413

480

244

191

333

341



xviii

EO-2005-0020

ER-2004-0570

EO-2005-0263

HM-2004-0618

HC-2005-0331

EO-2004-0108

GT-2005-0069

EO-2005-0022

EO-2004-0108

EA-2005-0180

EW-2004-0583

TM-2005-0370

TC-2002-1077

CASES REPORTED

—T—
The Empire District Electric Company (Managing its sul-
fur dioxide emissions allowance inventory, order ap-
Proving agreement).........ccuuvueiiieieeee e
The Empire District Electric Company (Electric rate in-
crease case, Report and Order).........cccceeviiiiiienenennn.
The Empire District Electric Company (Certificate of pub-
lic convenience and necessity and approval of an ex-
perimental regulatory plan related to generation plant)......
Trigen-Kansas City Energy Corp. (Sale of stock to Ther-
mal North America, Inc. approved)..........ccccooviiiiieeeennnns
Trigen-Kansas City Energy Corp., and Thermal North
America, Inc., Jackson County v. (Complaint case, seek-
ing interim relief preventing Trigen-Kansas City Energy
Corp. from cutting its steam distribution loop to comply
with an order from the City of Kansas City, order deny-
ing interim relief)..... ..o

—U—
Union Electric Company d/b/a AmerenUE (Sale, trans-
fer and assignment of certain assets, real estate, leased
property, easements and contractual agreements to
Central lllinois Power Company d/b/a AmerenCIPS, or-
der approving application with conditions)...................
Union Electric Company d/b/a AmerenUE (Order approv-
ing tariff that makes changes to the way some of its
customers balance their gas usage and to the way
imbalances are treated)...........occoiiiiiiiiiiiiiiis
Union Electric Company d/b/a AmerenUE (Transfer of
three customers to the Board of Municipal Utilities of
the City of Sikeston, granted).........cccccooiiiiiiiiiiiinnnninns
Union Electric Company d/b/a AmerenUE (Sale, trans-
fer and assignment of certain assets, real estate, leased
property, easements and contractual agreements to
Central lllinois Power Company d/b/a AmerenCIPS, Re-
port and Order on Rehearing)........ccccceeeiiiiiiiieneeennninnes
Union Electric Company d/b/a AmerenUE (Certificate of
public convenience and necessity to expand its ser-
vice area in New Madrid County to serve Noranda Alu-
minum, Inc., order approving agreement)......................
Union Electric Company d/b/a AmerenUE (Investigation
into tree trimming policies, order closing case)..............

—V =
Verizon Communications, Inc. (Merger between Verizon
and MCI, Inc., order closing Case).......ccccceevveuiiieeeeneenn.
Voicestream Wireless Corporation, Western Wireless
Corp., and Southwestern Bell Telephone Company, BPS
Telephone Company, et al v. (Complaint case, Report
ANA OFdEr)....eeiiiiiiiieiieee e

331

350

596

186

425

16

77

80

266

405

420

468

244



TC-2002-1077

CASES REPORTED Xix

—W—
Western Wireless Corp., Voicestream Wireless Corpo-
ration, Southwestern Bell Telephone Company, BPS
Telephone Company, et al v. (Complaint case, Report
ANA OFAEI).ciiiiiiiee e 244



XX

XD-2006-0008

TA-2005-0507

TO-2005-0508

XA-2005-0094

XD-2005-0267

XD-2005-0328

XM-2005-0111

XD-2005-0422

XD-2005-0222

CA-2005-0056

LO-2005-0027

TK-2005-0114

TK-2005-0458

IK-2005-0173

TK-2005-0004

TK-2005-0262

UNREPORTED CASES

—A—
A.B.T.S. International Corporation d/b/a Intelnet (Certifi-
cate of service authority, IXC, canceled)...........c..c.cc......
Acceris Management and Acquisition, LLC (Certificate
of service authority, IXC and nonswitched local exchange
telecommunications services, granted) ...........ccccceenns
Acceris Management and Acquisition LLC (ACCERIS)
and Acceris Communications Corp. (ACC), (ACCERIS to
obtain Missouri assets of ACC, including, but not limited
to, the subscriber base of ACC, order approving sale of
ASSELES) i
Access2Go, Inc. (Certificate of service authority, IXC
and nonswitched local exchange telecommunications
services,restricted to providing dedicated private line
services, granted).........coociiiiiiiiie e
ACC National Long Distance Corp., d/b/a Vista Interna-
tional Communications (Certificate of service authority,
IXC, canceled).......cuoiiiiiiiiiii e
Adelphia Telecommunications, Inc. (Certificate of ser-
vice authority, IXC, canceled)..........cccceeiiiiiiieiiieeaenn.
Advanced TelCom, Inc., Shared Communications Ser-
vices, Inc. and Eschelon Telecom, Inc. (Transfer of ul-
timate control of Advanced TelCom, Inc. and Shared
Communications Services, Inc. to Eschelon, order dis-
missing application for lack of jurisdiction)....................
Affinity Corporation (Certificate of service authority,
IXC, canceled).........ooooiiiiiiiiiiiie e
AGL Networks, LLC (Certificate of service authority,
IXC and nonswitched local exchange telecommunica-
tions services, restricted to providing dedicated pri-
vate line services, null and void).........cccccoeiiiiiienenenn.
Airespring, Inc. (Certificate of service authority, basic
local telecommunications services, granted)................
Allegiance Telecom of Missouri, Inc. Certificate of ser-
vice authority, IXC and local telecommunications services,
CANCEIEA)...ci i
ALLTEL Communications, Inc. (Interconnection agree-
ment with Southwestern Bell Telephone, L.P., d/b/a SBC
Missouri, approved)........ccocuuuiiiiiiiiiiiiee e
ALLTEL Communications, Inc. (Interconnection agree-
ment with Southwestern Bell Telephone, L.P., d/b/a SBC
Missouri, granted).........ccceoviiiiiiiiiiiie e
ALLTEL Missouri, Inc. (Interconnection agreement with
Sprint Communications Company, L.P., approved)........
ALLTEL Missouri, Inc. (Interconnection agreement with
Cellco Partnership, d/b/a Verizon Wireless, and Verizon
Wireless (VAW), LLC, d/b/a Verizon Wireless, ap-

Alma Communications Company d/b/a Alma Telephone
Company (Interconnection agreement with ALLTEL Com-
munications, Inc., approved).........cccceeeiiieiiiiiiiiies

Date

7/12/05

8/2/05

8/16/05

11/10/04

3/16/05

4/21/05

11/18/04

5/19/05

2/16/05

11/30/04

3/14/05

12/21/04

7/15/05

1/20/05

8/10/05

3/11/05



TO-2005-0483

TD-2005-0182

TD-2005-0473

PA-2005-0082

WM-2005-0058

GR-2003-0311

EO-2005-0448

GR-2003-0369

XN-2006-0013

WO-2005-0242

TD-2005-0218

TD-2005-0332

GR-2003-0219

XA-2005-0272

XD-2006-0059

CD-2005-0299

TD-2005-0209

XD-2006-0025

PA-2005-0502

XD-2005-0305

UNREPORTED CASES

Alma Telephone Company (Interconnection agreement
with United States Cellular Corporation, approved)..........
Alternate Communications Technology, Inc. (Certificate
of service authority, IXC, canceled)..........ccccceeeeiniinenns
Ameritel Missouri, Inc. (Certificate of service authority,
IXC, basic local exchange services and non-switched
local exchange telecommunications services, canceled)
Anand, Desh V. (Certificate of service authority, pay
phones, granted)..........oooooiiiii
AquaSource/RU Incorporated d/b/a Aqua Missouri, Inc.
(Acquisition of certain assets of LTA Water Company,
order approving acquisition)............ccoooiiiiiiiiiiiiiiiiiies
Aquila, Inc. d/b/a Aquila Networks-MPS (2002-2003 Ac-
tual Cost Adjustment, order adopting PSC Staff recom-
mendation and requiring adjustment of ACA balance)....
Aquila, Inc. d/b/a Aquila Networks-MPS (Territorial agree-
ment with Osage Valley Electric Cooperative, order
approving addendum to territorial agreement)..............
Aquila Networks-L&P (2002-2003 Actual Cost Adjust-
ment, order establishing ACA balance and closing case)
ASC Telecom, Inc., d/b/a AlternaTel (Name change to
ASC Telecom, Inc., recognized).........cccceeeeiiiiiiiieneeannnn.
Ashland, City of, and Consolidated Public Water Supply
District No. 1 of Boone County (Water territorial agree-
ment, order approving agreement)..........ccccceeeeeiiiiiienenn.
Atlas Communications, Ltd. (Certificate of service au-
thority, IXC and basic local exchange telecommunica-
tions services, canceled)............ccooooiiii
@Link Networks, Inc. d/b/a At Link Networks, Inc. (Cer-
tificate of service authority, IXC and nonswitched local
exchange telecommunications services, canceled)......
Atmos Energy Corporation (2002-2003 Actual Cost Ad-
justment, order approving agreement).............ccccuvueeeenn.
ATX Licensing, Inc. (Certificate of service authority,
IXC, granted)........cuooiiiiiiiiiieieee s
Axius, Inc. d/b/a Axius Communications (Certificate of
service authority, IXC, canceled)............ccccvveeeeeierannn.

—B—
BarTel Communications, Inc. (Certificate of service au-
thority, basic local telecommunications service, canceled).
BBC Telephone, Inc. (Certificate of service authority, lo-
cal exchange telecommunications services, canceled)....
Bee Line Long Distance, d/b/a Hello Telecom (Certifi-
cate of service authority, IXC and nonswitched local
exchange telecommunications service, canceled).......
Beliel, Ted E. and Holcomb, Tammy (Certificate of ser-
vice authority, pay phones, granted).............cceecuninnne
Better World Telecom, Inc. (Certificate of service au-
thority, IXC, granted).........ccccuiiiiiiiiiiiiiieee e

XXi

7/21/05

1/13/05

6/21/05

11/2/04

1/4/05

2/17/05

7/19/05

3/22/05

8/10/05

4/21/05

2/3/05

5/2/05

3/29/05

3/14/05

8/22/05

5/23/05

2/14/05

8/2/05

8/22/05

3/31/05



xXxii

TA-2005-0415

XD-2005-0292

TO-2005-0333

PD-2005-0330

TM-2004-0146

XM-2005-0106

XN-2005-0072

XD-2005-0091

TC-2004-0311

XD-2005-0401

CD-2005-0500

TO-2005-0394

TO-2005-0395

UNREPORTED CASES

Big River Telephone Company (Certificate of service
authority, expansion of basic local telecommunications
Services, granted).............eeiiiiiiiiee e
Blackstone Communications Company (Certificate of
service authority, IXC, canceled).........ccccccooviiiiiininnnnn.
BPS Telephone Company (Interconnection agreement
with Sprint Spectrum, L.P., as agent and General Part-
ner for Wireless Co., L.P. d/b/a Sprint PCS, approved)...
Branson Telephone, LLC (Certificate of service author-
ity, pay phones, canceled)...........cccccccieiiiiiiiiiiiiiiieeeen.
Brooks Fiber Communications of Missouri, Inc., Metro-
politan Fiber Systems of St. Louis, Inc., Metropolitan
Fiber Systems of Kansas City, Inc. (Certificate of ser-
vice authority, telecommunications services, canceled);
MCI WorldCom Communications, Inc. (Certificate of ser-
vice authority to provide competitive local exchange
telecommunications services, canceled).....................
Business Productivity Solutions, Inc. (Certificate of ser-
vice authority, IXC and nonswitched local exchange
telecommunications services, restricted to providing
dedicated private line services, granted, order also
approves transfer of assets from GE Business Pro-
ductivity Solutions, Inc. to Business Productivity Solu-

Buyers United, Inc. d/b/a buyersonline (Name change
to UCN, Inc., order recognizing change of name).........
Buyers United, Inc., d/b/a United Carrier Networks (Cer-
tificate of service authority, IXC and non-switched local
exchange telecommunications services, can-

—C—
Cable One, Inc., Public Service Commission Staff v. (Com-
plaint case, allegations of failing to file 2002 annual re-
port, order canceling certificate and tariffs)...................
Cable & Wireless USA, Inc. (Certificate of service au-
thority, IXC, canceled)........cccoeviiiiiiiiiieieceee e
C.C.O. Telecom, Inc. (Certificate of service authority, basic
local telecommunications service, null and void)..............
Cellco Partnership, d/b/a Verizon Wireless, Verizon
Wireless (VAW) LLC, d/b/a Verizon Wireless, St. Jo-
seph Celltelco d/b/a Verizon Wireless, and Cybertel
Cellular Telephone Company, d/b/a Verizon Wireless
(Order recognizing adoption of terms and conditions in
the interconnection agreement between WWC License
LLC, and CenturyTel of Missouri, LLC)...........ccccouiineneen.
Cellco Partnership, d/b/a Verizon Wireless, Verizon
Wireless (VAW) LLC, d/b/a Verizon Wireless, St. Jo-
seph Celltelco d/b/a Verizon Wireless, and Cybertel
Cellular Telephone Company, d/b/a Verizon Wireless
(Order recognizing adoption of terms and conditions in
the interconnection agreement between WWC License
LLC, and Spectra Communications Group, LLC)............

7/15/05

3/18/05

5/6/05

4/29/05

11/12/04

12/14/04

10/19/04

11/4/04

10/12/04

5/25/05

7/12/05

6/10/05

6/10/05



SA-2004-0470

10-2005-0178

10-2005-0179

WO-2005-0084

TK-2005-0188

TK-2005-0190

TK-2005-0449

TK-2005-0189

TK-2002-1121

TK-2005-0485

TO-2005-0479

TO-2005-0062

TK-2005-0230

TK-2005-0461

TO-2005-0482

TD-2005-0265

UNREPORTED CASES

Central Rivers Wastewater Ultility, Inc. (Certificate of
public convenience and necessity, sewer service in
part of Clay County, granted)..........ccccceeviiiiieiinnnninnns
CenturyTel of Missouri, LLC (Additional numbering re-
sources to provide basic local telecommunications ser-
vice in the Dardenne rate center, order granting addi-
tional numbering resources) ........cccoccoeeviiieiiieeeeiieeens
CenturyTel of Missouri, LLC (Additional numbering re-
sources to provide basic local telecommunications ser-
vice in the Wentzville rate center, order granting addi-
tional numbering resources).........cccuuvveieeiiiiiiiieeeeeeis
Centralia, City of and Public Water Supply District No.
10 of Boone County (Water territorial agreement within
Boone and Audrain Counties, order approving agree-

Chariton Valley Communications Corporation, Inc. (Or-
der recognizing adoption of interconnection agreement
between Spectra Communications Group, LLC and WWC
License, LLC) ..ooiiiiiiieie e
Chariton Valley Communications Corporation, Inc. (Or-
der recognizing adoption of interconnection agreement
between WWC License, L.L.C. and CenturyTel of Mis-
SOUN, L.L.CL) e
Chariton Valley Communication Corporation, Inc. (Inter-
connection agreement with Southwestern Bell Tele-
phone Company, L.P. d/b/a SBC Missouri, approved)......
Chariton Valley Telephone Corporation (Interconnec-
tion agreement with ALLTEL Communications, Inc., ap-
PrOVEA). et e ettt et e e e e e e e e e
Chariton Valley Telephone Corporation (Modification to
the interconnection agreement with Missouri RSA No. 5
Partnership d/b/a Chariton Valley Wireless, approved)....
Chariton Valley Telecom Corporation (Interconnection
agreement with Missouri RSA No. 5 Partnership, d/b/a
Chariton Valley Wireless, approved)...........cccccoeeeeeeinnes
Chariton Valley Telephone Corporation (Interconnec-
tion agreement with United States Cellular Corporation,
APPIOVEA). ..ttt e e e
Charter Fiberlink-Missouri, LLC (Seeking reversal of
Neustar, Inc. denying Charter's request for additional
numbering resources, order granting additional num-
DEering reSOUICES) .....uuuiiiiiiiiiiiiiiiiiee e
Choctaw Telephone Company (Interconnection agree-
ment with ALLTEL Communications, Inc., approved).......
Choctaw Telephone Company (Interconnection agree-
ment with T-Mobile USA Inc., approved)........cc.cceeeuunes
Choctaw Telephone Company (Interconnection agree-
ment with United States Cellular Corporation, approved)..
Ciera Network Systems, Inc. (Certificate of service
authority, basic local telecommunications services, IXC,
and non-switched local exchange telecommunication
services, canceled)...........uuuuuiiiiiiiiiiis

XXiii

11/4/04

1/11/05

1/27/05

11/23/04

2/2/05

2/14/05

7/20/05

1/28/05

6/7/05

7/20/05

7/21/05

11/18/04

2/17/05

7/5/05

7/21/05

3/3/05



XXiv

TD-2005-0265

TD-2006-0012

XA-2005-0074

PD-2005-0214

PD-2005-0213

LA-2005-0417

XD-2005-0195

TD-2005-0160

TD-2005-0184

TD-2005-0161

TD-2005-0250

XM-2005-0283

XM-2005-0283

TD-2003-0582
XM-2005-0105 &

XM-2005-0124
TD-2005-0252

WO-2005-0242

UNREPORTED CASES

Ciera Network Systems, Inc. d/b/a Omniplex (Certifi-
cate of service authority, basic local telecommunica-
tions services, canceled)............eeeeeiiiiiiiiiiiiiiiiis
Clear Call Telecom, LLC (Certificate of service author-
ity, IXC, canceled)..........cccuumiiiiiiiiiiiiie e
Cognigen Networks, Inc. (Certificate of service author-
ity, IXC and nonswitched local exchange telecommuni-
cations services,restricted to providing dedicated pri-
vate line services, granted)........cccccoeiiiiiiiiiiiiiiiiiiiiiins
Coin-Tel, Inc.; Commercial Telephone Systems, Inc.;
Maximum Communications, Inc., d/b/a Commworld of
St.Louis; Ellsworth’s Senior Advantage, Inc.; Engineered
Systems, Inc.; Gerlach Enterprises, Inc.; Gramex Cor-
poration; Lone Star Transport, Inc.; Noreid Enterprises,
Inc.; Piccadilly Cafeterias, Inc.; Schult Communications,
Inc.; and Stockton State Park Marina & Inn, Inc. (Certifi-
cate of service authority, pay phones, canceled)........
Coleman, Bev; Van Dyne, Dan; Laughlin, Dean; Baker,
Don L.; Morentina, Jeanne d/b/a J&J Telecom; Perry,
Jerry E.; Herstowski, Kenneth V.; Oaks, Patricia; Mo-
naco, Victor (Certificate of service authority, pay
phones, canceled).............uuuuuiiiiiiiiiiiiiiiiiiieeeeeieeeeeeee e
Comcast Phone of Missouri, LLC (Certificate of service
authority, basic local, local exchange and IXC telecom-
munications services, granted)............occciiieiiieiiiiiiinenn.
Comdata Telecommunications Services, Inc. (Certificate
of service authority, IXC, canceled)...........cccceeeeeernnnnns
Communication Management Systems (Certificate of ser-
vice authority, IXC, canceled)............cccceiiiiiiiiiiiieeinns
01 Communications of Missouri, LLC (Certificate of ser-
vice authority, IXC, null and void).........cccccoviiiiienenennn.
Communications Telesystems International, Inc. d/b/a
CTS, Inc. (Certificate of service authority, IXC, canceled).
Compass Telecommunications, Inc. (Certificate of ser-
vice authority, IXC, canceled)..........cccccceiiiiiiiiiiiiannnnns
Computer Network Technology Corporation (Merger into
Condor Acquisition, Inc., approved).......ccccccoeeeiiiiinnnnes
Computer Network Technology Corporation (Merger into
Condor Acquisition, Inc., a wholly-owned subsidiary of
McDATA Corporation, order approving merger on re-
NEAIMNG). ..ttt
ConnectAmerica, Inc. (Certificate of service authority,
IXC, canceled).......ccccoeeiiiiiiiiiiiiieeee e
ConnectAmerica, Inc. (Transfer of assets and subscrib-
ers to Network US, Inc. d/b/a CA Affinity, approved)......
ConnectOne Communications Corporation d/b/a Long
Distance Connect Communications Corporation (Cer-
tificate of service authority, IXC, canceled)..................
Consolidated Public Water Supply District No. 1 of Boone
County and Ashland, City of (Water territorial agree-
ment, order approving agreement).........cccccoeeiiiiinieennn.
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11/4/04

3/29/05

2/22/05

4/21/05



TD-2005-0403

XD-2005-0404

XD-2005-0454

XD-2006-0016

XD-2005-0472

TD-2005-0264

XD-2006-0040

TD-2005-0167

XA-2005-0176

TD-2005-0162

XD-2006-0037

PD-2005-0235

TD-2005-0253

TD-2005-0172

XD-2005-0489

TC-2004-0340

XD-2005-0296

TD-2005-0210

WA-2004-0581
SA-2004-0582

WA-2005-0306 &

SA-2005-0307

UNREPORTED CASES

Convergent Communications Services, Inc. (Certificate
of service authority, IXC and local exchange telecom-
munications services, canceled)...........cccuuuuviiiiiiiiennns
Corban Communications, Inc. (Certificate of service
authority, IXC and non-switched local telecommunica-
tions service, canceled)..........cccooeiiii
CoreComm Missouri, Inc. (Certificate of service author-
ity, IXC, canceled)........ccccceeiiiiiiiiiiiieiiiee e
CRG International, Inc., d/b/a Network One (Certificate
of service authority, IXC, canceled)............cccccceeeeennnes
Cybertel, Communications Corp. (Certificate of service
authority, IXC, canceled) ........cccooeiiiiiiiiiiiiieeee

Cypress Communications Operating Company, Inc. (Cer-
tificate of service authority, basic local exchange tele-
communications services, null and void, IXC, canceled)..

—D—
Dancris Telecom, LLC (Certificate of service authority,
IXC, canceled)......coooiuiiiiiiiiiiiiiiee e
Delta Phones, Inc. (Certificate of service authority, ba-
sic local exchange telecommunications service, can-
CelEA) i
DELTEL, Inc. (Certificate of service authority, IXC,
(o =T a1 (=Te ) PP PO TP UT PP PR
Direct One, L.L.C. (Certificate of service authority, IXC,
CaANCEIEA). . i
Discount Network Services, Inc. (Certificate of service
authority, IXC, canceled)..........cccoooiiiiiiiiiiiiieeeeeen
DR Communications, Inc., Lemax, Inc., and Phoenix
Telecom, L.L.C. (Certificate of service authority, pay
phones, canceled)............oii

—_E—
Eagle Communications Group, Inc. (Certificate of ser-
vice authority, IXC and pay phones, canceled)....
Eastern Telecommunications, Inc. (Certificate of ser-
vice authority, IXC, canceled)...........ccccceviiiiiiiiiiainnnnns
ECI Communications, Inc., d/b/a ITS Network Services
(Certificate of service authority, IXC, canceled)............
Econo-Call, Inc., Public Service Commission Staff
v.(Complaint case, certificate of service authority, IXC,
CaANCEIEA). . i
Econodial, LLC (Certificate of service authority, IXC,
CaANCEIEA)...ciiiiiiiiiiiiiiiiee e
El Paso Networks, L.L.C. (Certificate of service author-
ity, IXC and local telecommunications services, can-

Emerald Pointe Utility Company (Certificate of public
convenience and necessity to provide water and sewer
service in Taney County, granted).........ccccceiiiiiieeeeenn.
Emerald Pointe Utility Company (Certificate of public con-
venience and necessity to provide water and sewer
service in a portion of Taney County, approved)..........
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8/3/05

12/29/04

1/20/05

12/27/04

8/2/05

2/1/05

3/16/05

1/4/05
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XXVi

TD-2005-0167

TD-2005-0155

GR-2004-0466

PD-2005-0350

TA-2005-0045

TA-2005-0045

XD-2005-0335

LA-2005-0193

LA-2005-0055

TK-2005-0079

EO-2005-0122

XM-2005-0106

XD-2005-0474

XA-2005-0090

CA-2005-0097

XD-2005-0317

UNREPORTED CASES

EZ Talk Communications, LLC (Certificate of service
authority, basic local telecommunications services, can-

—F—
FairPoint Communications Solutions Corporation (Cer-
tificate of service authority, IXC and nonswitched local
exchange telecommunications services, canceled)....
Fidelity Natural Gas, Inc. (2003-2004 Actual Cost Ad-
justment, order adopting PSC Staff recommendations
and requiring adjustment of ACA balance)....................
Flying J Inc. (Certificate of service authority, pay phones,
CaANCEIEA)...ciiiiiiiiiiiiiii e
Focal Communications Corporation of Missouri (Trans-
fer of assets and customers to Broadwing Communi-
cations, LLC, order approving transfer of assets and
customers and granting basic local certificate of ser-
ViCe @UENOFILY). ..
Focal Communications Corporation of Missouri (Certifi-
cate of service authority, IXC and basic local exchange
telecommunications services, canceled).................
Fox Communications Corporation (Certificate of ser-
vice authority, IXC, canceled)..........cccccceiiiiiiiieiiiennninns
France Telecom Corporate Solutions, L.L.C. (Certificate
of service authority, IXC and basic local telecommuni-
cations services, granted).......cccccooiiiiiiiiiiiiiiiie s
FullTel, Inc. (Certificate of service authority, basic local,
local exchange and IXC, granted).........ccccccceeeiiiiiiiienenn.
FullTel, Inc. (Adoption of interconnection agreement
between Brooks Fiber Communications of Missouri, Inc.
and GTE Midwest Incorporated, d/b/a Verizon Midwest,
recognized as to CenturyTel of Missouri, LLC, but not
Spectra Communications Group LLC, d/b/a CenturyTel)...

—G—
Gascosage Electric Cooperative and Three Rivers Elec-
tric Cooperative (Territorial agreement within Camden,
Cole, Franklin, Gasconade, Maries, Miller, Moniteau,
Osage, Phelps and Pulaski Counties, approved).............
GE Business Productivity Solutions, Inc. (Certificate of
service authority, IXC, canceled)..........cccccooviiiiiiinenannn.
Global Communications Consulting Corp. (Certificate of
service authority, IXC and non-switched local exchange
telecommunications services, canceled).......................
Global Connection Incorporated of America (Certificate
of service authority, IXC, granted)............cccvvieiiieainnns
Global Connection Incorporated of America (Certificate
of service authority, basic local telecommunications
Services, granted)...........ueeieiiiiiiiiiiae e
Global Crest Communications, Inc. d/b/a Dimensions
(Certificate of service authority, IXC, canceled)...........
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1/7/05
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CD-2006-0038

TD-2005-0298

TD-2005-0085

TO-2005-0339

ID-2005-0430

WO-2005-0127

PD-2006-0011

TN-2005-0101

WR-2005-0126

SR-2005-0125

PA-2005-0070

TA-2005-0451

X0-2005-0457

XA-2006-0032

TD-2005-0215

TC-2004-0377

TD-2005-0123

UNREPORTED CASES

Globcom, Incorporated (Certificate of service author-
ity, resold and facilities-based basic local telecommuni-
cations services, null and void)........cccccooiiiiiiiiiiiinaenn.
Glyphics Communications, Inc. (Certificate of service
authority, IXC, canceled)..........cooooiiiiiiiiiiiiiiieiis
GoBeam Services, Inc. (Certificate of service author-
ity, IXC and non-switched local exchange telecommu-
nications services and basic local telecommunications
services, canceled).......ccooiiiiiiiii e
Granby Telephone Company (Interconnection agree-
ment with Sprint Spectrum, L.P., as agent and General
Partner for Wireless Co., L.P. d/b/a Sprint PCS, approved)
GTE Midwest Incorporated, d/b/a Verizon Midwest, and
GTE Arkansas Incorporated (Certificate of public con-
venience and necessity, canceled)...............ccccooee.

—H—
Hannibal, City of and Public Water Supply District No. 1
of Ralls County (Water territorial agreement designat-
ing the respective service areas in and around Hannibal,
APPIOVEA). i
Harness, Ruby A. d/b/a Antel Communications (Certifi-
cate of service authority, pay phones, canceled)...........
Heartland Health v. Public Service Commission Staff
(Name change from Heartland Health System, Inc. to
HeartlandHealth, recognized).........ccccccoeiiiiin.
Hickory Hills Water & Sewer Company, Inc. (Water rate
CASE dECISION)...eiiiiiiiiiiiiiiieie et
Hickory Hills Water & Sewer Company, Inc. (Sewer
rate case deCiSiON)........coouiviiiiiiiiiiiiiiiei e
Hudson, Clete d/b/a Freedom Payphones (Certificate
of service authority, pay phones, granted)...................

— =
IBFA Acquisition Company, LLC (Certificate of service
authority, IXC and nonswitched local exchange tele-
communications services, restricted to providing dedi-
cated private line services, granted).........ccccccceeeeeennn.
IBFA Acquisition Company, LLC (Acquiring the Missouri
assets of American Farm Bureau, Inc. d/b/a The Farm
Bureau Connection, granted)..........cccccoeiiiiiiiiiiieennninns
Infotelecom, LLC (Certificate of service authority, IXC,
[o =T a1 (=Te ) PO TP PO TP PR
Integrated Telecommunications Services, LLC (Certifi-
cate of service authority, IXC and local exchange tele-
communications services, canceled)..........cccccceeeeennn.
Intelcom, Inc., Public Service Commission Staff v. (Com-
plaint case, allegations of not filing 2002 annual report,
order denying motion to withdraw, order of default and
order canceling certificate and tariff)...........................
Intercontinental Communications Group, Inc. d/b/a Fu-
sion Telecom (Certificate of service authority, IXC, can-

XXVii
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XXViii

TM-2005-0129

XD-2005-0321

XD-2005-0334

PD-2005-0413

EO-2005-0270

EF-2005-0387

EF-2005-0388

PD-2005-0418

XD-2005-0223

TD-2006-0078

TD-2005-0060

EO-2005-0391

G0O-2005-0119

GA-2005-0118

GR-2003-0224

G0-2005-0351

UNREPORTED CASES

Intermedia Communications, Inc. and MClmetro Access
Transmission Services, LLC (Merger, order approving
merger and canceling certificate and tariff)..................
IP Communications Corporation d/b/a IP Communications
of the Southwest Corporation (Certificate of service
authority, IXC, canceled).........cooiiiiiiiiiiiiiiiieeeeees

—J—
JirehCom, Inc. (Certificate of service authority,
interexchange and nonswitched local exchange tele-
communications service, canceled)............ccceeieeeeinnns
JRS Services, L.L.C. (Certificate of service authority,
pay phones, canceled)..........cccceiriiiiiiiiiiieeee e

—K—
Kansas City Power & Light Company (Transfer of as-
sets, 1.02 miles of 161 kV electric transmission line
commonly known as the Lake Road-Nashua Line, to
Aquila, Inc., granted)........ccceeeeiiiiiiiiii e
Kansas City Power & Light (Financing application, ap-

Kansas City Power & Light (Seeking extension to enter
into interest rate management instruments, order ap-
proving application)..........ccuueiiiiiiiiii e
K.C. Telecom Services, L.L.C. (Certificate of service
authority, private pay phones, canceled).......................
Kiger Telephone & Telephony, LLC (Certificate of ser-
vice authority, IXC, canceled)..........ccccccooviiiiiiiiiiiannnnns
KMC Telecom Ill, LLC (Certificate of service authority,
basic local exchange and IXC, canceled).....................
Knob View Telephone Company (Certificate of service
authority, IXC, canceled)..........ccceeiiiiiiiiiiiiiieeeee

—L—
Laclede Electric Cooperative (Territorial agreement with
the City of St. Robert designating the boundaries of
each electric supplier within the Hickory Valley Subdi-
vision of the City of St. Robert, approved)....................
Laclede Gas Company (Change in its Infrastructure
System Replacement Surcharge, order approving
AGrEEMENT). . it
Laclede Gas Company (Certificate of public conve-
nience and necessity to provide natural gas service to
the City of St. Paul, Missouri, an extension of existing
certificated area, granted)..........ccccvviiiiiiiiiiiiiiiiiiiiin,
Laclede Gas Company (2002-2003 Actual Cost Adjust-
ment, order regarding adjustment to ACA balance and
adopting PSC Staff recommendations).................c.....
Laclede Gas Company (Proposed Infrastructure Sys-
tem Replacement Surcharge, order approving agree-

1/4/05

4/11/05

4/11/05

5/19/05

6/28/05

7/14/05

7/14/05

6/9/05
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6/16/05



EO-2005-0076

CD-2005-0488

TC-2004-0415 &
XE-2004-0488

XD-2005-0389

TD-2005-0392

XA-2005-0159

XD-2005-0073

SR-2005-0338

EO-2005-0076

CD-2005-0301

TD-2005-0240

TC-2004-0416

TD-2005-0251

LA-2005-0150

LO-2005-0383

XD-2005-0233

PD-2005-0411

XA-2005-0426

UNREPORTED CASES

LaPlata, City of and Macon Electric Cooperative (Change
of electric service provider, seven LaPlata customers
to Macon Electric, granted).........cccoooiiiiiiiiiiiiiiieeeen
Local Line America, Inc. (Certificate of service author-
ity, basic local telecommunications services, canceled)...
Lockheed Martin Global Telecommunications Services,
Inc., Public Service Commission Staff v. (Complaint case,
allegations of failing to file 2002 annual report on time,
order granting motion for summary disposition and or-
der authorizing General Counsel to seek penalties).......
Lockheed Martin Global Telecommunications Services,
Inc. (Certificate of service authority, IXC, canceled)........
Logix Communications Corporation (Certificate of ser-
vice authority, basic local telecommunications services,
intrastate resold nonswitched local exchange and IXC,
CaANCEIEA). . i
Long Distance Consolidated Billing Co. (Certificate of
service authority, IXC, granted)...........ccoouviiieiiiiinnnnns
Long Distance Wholesale Club d/b/a Long Distance
Wholesale Club, Inc. (Certificate of service authority,
IXC, canceled).........ooooiiiiiiiiiiiieie e
LW Sewer Corporation (Sewer rate case, order ap-
Proving agreement).........ccuuviiiiiieeeeeiiiieeee e

—M—
Macon Electric Cooperative, LaPlata, City of and
(Change of electric service provider, seven LaPlata
customers to Macon Electric, granted)...........ccccceeeuees
Magnus Communications, Inc. (Certificate of service
authority, basic local telecommunications services, can-

Max-Tel Communications, Inc. (Certificate of service
authority, IXC and basic local telecommunications ser-
vices, canceled).......oooi i
Maxxis Communications, Inc., Public Service Commis-
sion Staff v. (Complaint case, certificate of service au-
thority, IXC, canceled)........ccccceiiiiiiiiiiiiiiieeee s
Maxcess, Inc. (Certificate of service authority, IXC and
basic local telecommunications services, canceled)........
MCC Telephony of Missouri, Inc. (Certificate of service
authority, IXC, basic local and nonswitched local tele-
communications services, granted)...........cccccuiieeeeeennn.
MClmetro Access Transmission Services, LLC (Amend-
ment to interconnection agreement with CenturyTel of
Missouri, LLC, approved)..........cccuueeeieeeaiiiiiiiiieeee e
Mercury Long Distance, Inc. (Certificate of service au-
thority, IXC, canceled)........cccceviiiiiiiiiiiiieiiieeeeeee
Metrophone Telecommunications, Inc. (Certificate of
service authority, pay phones, canceled)....................
Metropolitan Telecommunications of Missouri, Inc. (Cer-
tificate of service authority, IXC, granted)......................
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XXX

CA-2005-0425

XD-2005-0096

PD-2005-0380

TK-2005-0227

TO-2005-0481

TO-2005-0381

WO-2005-0286

GA-2005-0053

GA-2005-0107

GE-2005-0247

G0-2005-0273

CA-2005-0353

PD-2005-0416

TK-2005-0187

TK-2005-0447

PD-2005-0108

TD-2005-0360

TK-2005-0231

UNREPORTED CASES

Metropolitan Telecommunications of Missouri, Inc. (Cer-
tificate of service authority, basic local telecommunica-
tions services, granted).........cccceiiiiiiiiiiiiii s
MG LLC d/b/a SearsConnect (Certificate of service
authority, IXC, canceled)..........coueeeiiiiiiiiiiiiieeeeeeeen
Micro-Tel, Inc. (Certificate of service authority, pay
phones, canceled)...........ocoiiiiiiiiii s
Mid-Missouri Telephone Company (Interconnection
agreement with ALLTEL Communications, Inc., ap-
PrOVEA). .t e ettt e e et e e e e e neeaees
Mid-Missouri Telephone Company (Interconnection
agreement with United States Cellular Corporation, ap-
PrOVEA). .ttt e ettt e e e e e e e e e
Miller Telephone Company (Interconnection agreement
with Sprint Spectrum L.P., as agent and General Partner
for Wireless Co., L.P. d/b/a Sprint PCS, approved)...........
Missouri-American Water Company (Application to con-
struct mains and point of delivery to sell and deliver
water to the City of Kirkwood, granted)..............cc.........
Missouri Gas Energy (Certificate of public convenience
and necessity, expansion of its service area in Chris-
tian County, granted)..........cccviiiiiiiiiiie e
Missouri Gas Energy (Certificate of public convenience
and necessity to provide service in a portion of Greene
County, expansion of existing certificated area, granted)
Missouri Gas Energy (Variance from a Commission rule
that limits the hours in which MGE may discontinue
service to a customer, order granting variance).............
Missouri Gas Energy (Establishment of an infrastruc-
ture system replacement surcharge, approved)............
Missouri Network Alliance, L.L.C. (Certificate of ser-
vice authority, basic local telecommunications services,
GraNtEA). e
Missouri Payphone, Inc. (Certificate of service author-
ity, pay phones, canceled)...........cccccooiiiiiiiiiiiiiiiiies
Missouri RSA No. 5 Partnership d/b/a Chariton Valley
Wireless (Order recognizing adoption of interconnec-
tion agreement between Spectra Communications Group,
LLC and WWC License, LLC).......ccceeiiiiiiiiiiieaeiiiiieeen.
Missouri RSA No. 5 Partnership d/b/a Chariton Valley
Wireless (Interconnection agreement with Southwest-
ern Bell Telephone, L.P. d/b/a SBC Missouri, approved)
Missouri Telcom (Certificate of service authority, pay
phones, canceled)............oviiiiiiiiiiii e
M.L.M. Telecommunications, Inc. d/b/a Ameritel, Your
Phone Company (Certificate of service authority, basic
local telecommunications services, IXC and non-
switched local exchange telecommunications service,
CANCEIEA) ... i
MoKan Dial (Interconnection agreement with ALLTEL
Communications, Inc., approved).........ccccceeeeiiieeeeeniennen.
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7/20/05

10/27/04

4/25/05

2/17/05



TO-2005-0484

TK-2005-0462

XM-2005-0124

TC-2004-0329

XA-2005-0130

XA-2005-0115

TD-2005-0256

XA-2005-0421

XA-2006-0034

XD-2006-0010

TC-2004-0397

TK-2005-0309

XA-2005-0445

LA-2005-0191

WR-2005-0452

XD-2006-0006

IF-2005-0112

TK-2005-0226

UNREPORTED CASES

MoKan Dial, Inc. (Interconnection agreement with United
States Cellular Corporation, approved)..........ccccceeeueeenen.
MoKan Dial Telephone Company (Interconnection agree-
ment with T-Mobile USA Inc., approved).........ccccceeeennees
Motion Telecom, Inc. (Transfer of assets and subscrib-
ers to Network US, Inc. d/b/a CA Affinity, granted)...........

—N—
Natel, L.L.C., Public Service Commission Staff v. (Cer-
tificate of service authority, IXC, canceled).....................
Nationwide Professional Teleservices, LLC (Certificate
of service authority, IXC, granted).........cccccoeviiiiienenennn.
Network PTS, Inc. (Certificate of service authority, IXC,
Granted).......eeiiee e
Network Services, Inc. d/b/a Long Distance Network
Services, Inc. (Certificate of service authority, IXC, can-

Network Service Billing, Inc. (Certificate of service au-
thority, IXC, granted)...........oooieiiiiiiiiiee e
Neutral Tandem-Missouri LLC (Certificate of service
authority, IXC and nonswitched local exchange tele-
communications services, restricted to providing dedi-
cated private line services, granted)............ccccveeeeeeennn.
New Concept Communications, LLC (Certificate of ser-
vice authority, IXC, canceled)...........ccceeiiiieeiiiiieiieees
News-Press & Gazette Company d/b/a St. Joseph
Cablevision, Public Service Commission Staff v. (Com-
plaint case, allegation of failing to file 2002 annual re-
port, order denying relief and canceling certificate of
service authority to provide IXC and non-switched lo-
cal telecommunications Services).........ccccceeveiiuiiienenaennn.
Nextel West Corp. d/b/a Nextel (Amendments to inter-
connection agreement with Southwestern Bell Tele-
phone, L.P. d/b/a SBC Missouri, approved).....................
NextG Networks of Illinois, Inc., d/b/a NextG Networks
Central (Certificate of service authority, IXC and
nonswitched local exchange telecommunications ser-
vices, restricted to providing dedicated private line ser-
vices, granted)........c..eeiiiiiiiiiii e
nii communications, Ltd., L.P. (Certificate of service au-
thority, basic local exchange, non-switched local ex-
change and IXC, granted)..........ceeeeeiiiiiiieneiiiiiieee e
Noel Water Company (Water rate case, order approv-
ing small company rate inCrease)...........ccccceeeeeiiieeeeennnes
Norstar Communications, Inc., d/b/a Business Savings
Plan, Inc. (Certificate of service authority, IXC, can-

Northeast Missouri Rural Telephone Company (Order
approving fiNn@nCinNg).........ccuviiiiiiiiie e
Northeast Missouri Rural Telephone Company (Inter-
connection agreement with ALLTEL Communications,
INC., @PPrOVEA)......eiiiiiieiiiiii e
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7/27/05
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XXXii

TO-2005-0480

XD-2006-0022

X0-2005-0192

XD-2005-0239

XD-2006-0069

TD-2005-0236

TO-2005-0322

CA-2005-0054

PD-2005-0303

GE-2005-0158

XD-2005-0261

TD-2005-0254

CD-2006-0065

TA-2005-0098

XD-2005-0372

CN-2005-0186

TD-2005-0170

TC-2004-0311

UNREPORTED CASES

Northeast Missouri Rural Telephone Company (Inter-
connection agreement with United States Cellular Cor-
poration, apProved)........ccceuiiiiiieieee e
NorVergence, Inc. (Certificate of service authority, IXC,
CANCEIEA) ... i

—0—
OneStar Long Distance, Inc. (Certificate of service au-
thority, IXC, canceled).........ccccciiiiiiiiiiiiiiiiiieeeee e
Operator Communications, Inc. d/b/a Oncor Communi-
cations, Inc. (Certificate of service authority, IXC, can-

Orion Telecommunications Corp. (Certificate of service
authority, IXC, canceled)..........coooiiiiiiiiiiiiiieeeeeee
Ozark Telecom, Inc. d/b/a Ozark Telecom of Arkansas,
Inc. (Certificate of service authority, IXC, canceled).........

—P—
Peace Valley Telephone Company (Interconnection
agreement with Sprint Spectrum, L.P., as agent and Gen-
eral Partner for Wireless Co., L.P. d/b/a Sprint PCS,
APPIOVEA). .. ittt
PAETEC Communications, Inc. (Certificate of service
authority, basic local telecommunications services,
Granted)....oueeiiiee e
Pay-Tele Communications, Inc. d/b/a Midwest Telecom
(Certificate of service authority, pay phones, canceled)..
Perry, City of (Permanent waiver of certain gas safety
rules as they pertain to the qualification requirements
for persons making joints in plastic pipe, order granting
WRHVET ).t ettt e e e et e e e e e et e e e e e e nnaeeeaaeean
Phoenix Network, Inc. d/b/a Office Depot
Communications(Certificate of service authority, IXC,
CANCEIEA) ... i
Phone Debit Systems, Inc. (Certificate of service au-
thority, IXC, canceled).........coooiiiiiieiiiiiiiee e
Phone-Link, Inc. (Certificate of service authority, basic
local exchange telecommunications services, canceled)
Phone1, Inc. (Certificate of service authority, IXC,
Granted)....eeee e
Phonetec PCS, LLC (Certificate of service authority,
IXC, canceled).......cccuuuiiiiiiiiiiiieieee e
PNG Telecommunications, Inc. (Name change to
PowerNet Global Communications, recognized)..............
Prism Missouri Operations, LLC (Certificate of service
authority, 1XC, basic local exchange and non-switched
private line local exchange telecommunications ser-
vices, Canceled).......ocuuuiiiiiiiiiiee e
Public Service Commission Staff v. Cable One, Inc. (Com-
plaint case alleging Cable One failed to file its 2002
Annual Report, order canceling certificate and tariffs)
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TC-2004-0340

TC-2004-0377

TC-2004-0415 &
XE-2004-0488

TC-2004-0416

TC-2004-0329

TC-2004-0397

WC-2004-0348

WC-2005-0495

TC-2004-0406

WC-2005-0493

WC-2004-0342

WC-2004-0342

WC-2005-0494

UNREPORTED CASES

Public Service Commission Staff v. Econo-Call, Inc. (Com-
plaint case, certificate of service authority, IXC, can-

Public Service Commission Staff v. Intelcom, Inc. (Com-
plaint case, allegations of not filing 2002 annual report,
order denying motion to withdraw, order of default and
order canceling certificate and tariff)..................c.co..
Public Service Commission Staff v. Lockheed Martin
Global Telecommunications Services, Inc. (Complaint
case, allegations of failing to file 2002 annual report on
time, order granting motion for summary disposition and
order authorizing General Counsel to seek penalties)......
Public Service Commission Staff v. Maxxis Communica-
tions, Inc. (Complaint case, certificate of service au-
thority, IXC, canceled).........ccooeeiiiiiiiiiiiiieieeeeeeee
Public Service Commission Staff v. Natel, L.L.C. (Certifi-
cate of service authority, IXC, canceled)................c......
Public Service Commission Staff v. News-Press & Ga-
zette Company d/b/a St. Joseph Cablevision (Complaint
case, allegation of failing to file 2002 annual report,
order denying relief and canceling certificate of ser-
vice authority to provide IXC and non-switched local
telecommunications Services)..........ccccceeiiiiiiiiiiineeeeen.
Public Service Commission Staff v. Rex Deffenderfer
Enterprises, Inc. (Complaint case, allegations failing to
file 2002 annual report on time, determination on the
pleadings and order directing General Counsel to seek
PENAIIES)...eiiiieeeiiiiee e
Public Service Commission Staff v. Roy-L Ultilities,
Inc.(Complaint case, allegations of failure to pay annual
assessment for 2004 and 2005 and failure to file an-
nual report for 2003 and 2004, order granting de-

Public Service Commission Staff v. St. John’s Regional
Medical Center (Complaint case, allegations of failing to
timely file 2002 annual report, order directing General
Counsel to seek penalties)........cccceiiiiiiiiiiiiiiiiiiiiieeen.
Public Service Commission Staff v. Swiss Villa Utilities,
Inc. (Complaint case, allegations of failure to pay an-
nual assessment for 2004 and 2005 and failure to file
annual report for 2003, order granting default)..............
Public Service Commission Staff v. Taney County Utili-
ties Corporation (Complaint case, allegations of failing
to file 2002 annual report, order setting aside default)......
Public Service Commission Staff v. Taney County Utili-
ties Corporation (Complaint case, allegations of failing
to file 2002 annual report by April 15, 2003, determina-
tion on the pleadings and order authorizing General
Counsel to seek penalties)...........oeeeeiiiiiiiieiiiiiiiieeeees
Public Service Commission Staff v. The Willows Ultility
Company (Complaint case, allegations of failure to pay
annual assessment for 2004 and 2005 and failure to
file annual report for 2003, order granting default).........
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10/5/04

10/28/04

11/2/04

2/1/05

6/23/05
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10/7/04

7/28/05
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7/28/05

10/5/04

10/19/04

7/28/05



XXXiV

WO-2005-0084

WO-2005-0127

TD-2005-0135

TD-2005-0318

XA-2005-0385

WR-2005-0052

WC-2004-0348

SR-2005-0153 &
WR-2005-0154
TD-2005-0410

WC-2005-0495

TK-2005-0113

TK-2005-0459

TD-2005-0211

XD-2005-0204

TD-2005-0433

UNREPORTED CASES

Public Water Supply District No. 10 of Boone County,
Centralia, City of (Water territorial agreement within
Boone and Audrain Counties, order approving agree-

Public Water Supply District No. 1 of Ralls County,
Hannibal, City of (Water territorial agreement designat-
ing the respective service areas in and around Hannibal,
APPIOVEA) e it

—Q—
QAI, Inc., d/b/a Long Distance Billing (Certificate of ser-
vice authority, IXC, canceled)............cccuuiiiiiiiiiiiiiininnns
QCC, Inc. (Certificate of service authority, shared ten-
ant services and basic exchange and local exchange
intrastate telecommunications services, canceled).........
Quasar Communications Corporation, (Certificate of
service authority, IXC, granted)..........cccccceeiiiiiiieneiinnns

—R—
Raytown Water Company (Rate request, order approv-
NG AGreemMENt). . ..ot
Rex Deffenderfer Enterprises, Inc., Public Service Com-
mission Staff v. (Complaint case, allegations failing to
file 2002 annual report on time, determination on the
pleadings and order directing General Counsel to seek
PENAITIES). .o
Roark Water & Sewer Company (Water and sewer rate
CASE AECISIONS)...eeiiiiiiiiiiiiiii et
Rosacker, John Jay (Certificate of service authority,
pay phones, canceled)..........cccuuiieiiiiiiiiiiiiee e
Roy-L Utilities, Inc., Public Service Commission Staff v.
(Complaint case, allegations of failure to pay annual
assessment for 2004 and 2005 and failure to file an-
nual report for 2003 and 2004, order granting de-

—sS—
SBC Advanced Solutions, Inc. (Interconnection agree-
ment with New Edge Network, Inc., d/b/a New Edge
Networks, approved).........cccooiiieieiiiiiiiieeeee e,
SBC Advanced Solutions, Inc. (Interconnection agree-
ment with Southwestern Bell Telephone, L.P., d/b/a SBC
Missouri, apProved)..........cooiieiieiiiiiieee e
SBA Broadband Services, Inc. (Certificate of service
authority, IXC and local telecommunications services,
(2= L [o7=1 1= T ) PR PPPRTN
Secured Technologies, L.C. (Certificate of service au-
thority, IXC, canceled).........ccccoiiiiiiiiiiiiiiiiieeeeee e
Servisense.com, Inc. (Certificate of service authority,
basic local telecommunications services and IXC, can-

11/23/04

1/7/05

12/7/04

4/8/05
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1/13/05
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12/14/04

7/8/05

1/11/05

1/20/05

6/16/05



CA-2005-0412

CA-2005-0175

XD-2005-0434

WO-2005-0206

CD-2005-0243

C0-2005-0066

TO-2005-0397

TD-2005-0216

PA-2005-0092

GR-2005-0064

WA-2005-0268

TN-2005-0149

TK-2005-0068

TK-2005-0288

TO-2005-0312

TO-2005-0315

TO-2005-0323

UNREPORTED CASES

S-GO Leasing Company d/b/a S-GO Long Distance (Cer-
tificate of service authority, IXC and nonswitched local
exchange telecommunications services, approved)......
Sho-Me Technologies, LLC (Certificate of service au-
thority, basic local exchange telecommunications ser-
Vices, granted)..........eeeeiiiiiiiiiii e
Sigma Networks Telecommunications, Inc. (Certificate
of service authority, IXC and nonswitched local ex-
change telecommunications services, canceled)............
Silverleaf Resorts, Inc. (Sale of assets to Algonquin
Water Resources of Missouri, LLC, approved).............
Snappy Phone of Texas, Inc. d/b/a Snappy Phone (Cer-
tificate of service authority, IXC, basic local telecommu-
nications service, canceled)..........cccccoiiiiiiiiiiiinniiinnnn.
Socket Telecom, LLC (Request Commission acceptance
or confirmation that Socket has adopted the intercon-
nection agreement between GTE Midwest Incorporated
and AT&T Communications of the Southwest, Inc. for
interconnection with the exchanges served by Spec-
tra Communications Group, LLC, denied)....................

Socket Telecom, LLC (Review and reversal of North
AmericanNumbering Plan Administrator’s decision to
withhold numbering resources, order granting additional
NUMDETING FESOUICES)..ceeiieiaeeiiiiiiiiiiiiieieeaeeae e e e e
Sonix4U, Inc. (Certificate of service authority, IXC, can-

Sonnier, Barbara d/b/a DBS (Certificate of service au-
thority, pay phones, granted)........cccccccceiiiiiiiiiiiiiiinns
Southern Missouri Gas Company, L.P. (2003-2004 Ac-
tual Cost Adjustment, order establishing ACA balance
and ClOSING CASE)....ccuiiiiiiiiiiiiieie e
Southtown Utilities Company, Inc. (Certificate of public
convenience and necessity, water and sewer service
to various customers in Polk County, granted).............
Southwestern Bell Communications Services, Inc. d/b/
a SBC Long Distance (Name change to SBC Long Dis-
tance, Inc., acknowledged).........cccooiiiiiiiiiiiiiiiiiiieeeee
Southwestern Bell Telephone, L.P. d/b/a SBC Missouri
(Interconnection agreement with Ameritech St. Louis
Paging Corporation, approved)...........cccceeeeeeeeniiiniennnn.
Southwestern Bell Telephone L.P., d/b/a SBC Missouri
(Interconnection agreement with Northwest Missouri
Cellular Limited Partnership d/b/a Northwest Missouri
Cellular, approved).........coocueiiieieieaeiiieee e
Southwestern Bell Telephone, L.P., d/b/a SBC Missouri
(Order granting additional numbering resources)...
Southwestern Bell Telephone Company, L.P., d/b/a SBC
Missouri (Post-TRO remand amendment to the inter-
connection agreement with Nexus Communications,
Inc., d/b/a TSI, approved)........ccueeeeeiiiiiieeeeiiieee e
Southwestern Bell Telephone L.P. d/b/a SBC Missouri
(Order reversing decision of the North American Num-
bering Plan Administrator and closing case).....................
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TO-2005-0406

TK-2006-0044

TK-2006-0057

TK-2006-0042

TK-2006-0056

TK-2006-0050

TK-2006-0055

TK-2006-0049

TK-2006-0047

TK-2006-0046

TK-2006-0070

TK-2006-0073

TK-2006-0072

UNREPORTED CASES

Southwestern Bell Telephone, L.P., d/b/a SBC Missouri
(Review and reversal of North American Numbering
Plan Administrator’s decision to withhold numbering re-
sources, order reversing decision of administrator and
ClOSING CASE).cciuiiiiiiie ettt
Southwestern Bell Telephone, L.P. d/b/a SBC Missouri
(Arbitrated interconnection agreement with Sprint Com-
munications Company, L.P., approved)............ccccceeunne
Southwestern Bell Telephone, L.P. d/b/a SBC Missouri
(Negotiated interconnection agreement with TCG St.
Louis, INC. approved)..........eueeieieeaiiiie e
Southwestern Bell Telephone, L.P. d/b/a SBC Missouri
(Arbitrated interconnection agreement with Navigator
Telecommunications, L.L.C., approved)............cc.uueeeee
Southwestern Bell Telephone, L.P. d/b/a SBC Missouri
(Negotiated interconnection agreement with TCG Kan-
sas City, InC., approved).......ccccouiiiiiiiiiieiiiiiieiee e
Southwestern Bell Telephone, L.P. d/b/a SBC Missouri
(Arbitrated interconnection agreement with the MCI
Group, including MCI WorldCom Communications, Inc.,
and MClmetro Access Transmission Services, L.L.C.,
APPIOVEA).c. ettt e e e e e
Southwestern Bell Telephone, L.P. d/b/a SBC Missouri
(Negotiated interconnection agreement with AT&T Com-
munications of the Southwest, Inc., approved).............
Southwestern Bell Telephone, L.P. d/b/a SBC Missouri
(Arbitrated interconnection agreement with the CLEC
Coalition, including Big River Company, L.L.C., Birch
Telecom of Missouri, Inc., ionex communications, Inc.,
NuVox Communications of Missouri, Inc., Socket
Telecom, L.L.C., XO Communications Services, Inc., XO
Missouri, Inc., and Xspedius Management Company
Switched Services, L.L.C., d/b/a Xspedius Communi-
cations, L.L.C., approved)..........ccceeeiiiiiiieieeeiiiiieee e
Southwestern Bell Telephone, L.P. d/b/a SBC Missouri
(Arbitrated interconnection agreement with Charter
Fiberlink-Missouri, L.L.C., approved).......c..cccccuuveeeeennnn.
Southwestern Bell Telephone, L.P. d/b/a SBC Missouri
(Arbitrated interconnection agreement with WilTel Lo-
cal Network, L.L.C., approved).......ccccoecuueeereeiniiiiieeeennns
Southwestern Bell Telephone, L.P. d/b/a SBC Missouri
(Arbitrated interconnection agreement with XO Com-
munications Services, Inc. and XO Missouri, Inc., ap-
PrOVEA). ..
Southwestern Bell Telephone, L.P. d/b/a SBC Missouri
(Arbitrated interconnection agreement with Big River
Telephone Company, LLC, approved).........ccccueeeeeeeennnns
Southwestern Bell Telephone, L.P. d/b/a SBC Missouri
(Arbitrated interconnection agreement with NuVox Com-
munications of Missouri, Inc., approved)..............c...c.....
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8/10/05
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TK-2006-0048

TK-2006-0071

TK-2006-0043

TK-2005-0453

TK-2005-0121

TO-2005-0093

IK-2005-0151

IK-2005-0152

TK-2005-0278

TO-2005-0290

IK-2005-0310

IK-2005-0438

TK-2005-0446

IK-2006-0017

IK-2006-0019

TO-2005-0337

TO-2004-0406

UNREPORTED CASES

Southwestern Bell Telephone, L.P. d/b/a SBC Missouri
(Arbitrated interconnection agreement with Birch
Telecom of Missouri, Inc. and ionex communications,
INC., @PPrOVEA). ... i
Southwestern Bell Telephone, L.P. d/b/a SBC Missouri
(Arbitrated interconnection agreement with Socket
Telecom, LLC, approved)........ccooiueeeeeeeiiiiiieae e
Southwestern Bell Telephone, L.P. d/b/a SBC Missouri
(Arbitrated interconnection agreement with Xspedius
Management Co. of Kansas City, L.L.C., and Xspedius
Management Co. Switched Services, L.L.C., approved)..
Spectra Communications Group, LLC (Interconnection
agreement with Chariton Valley Telecom Corporation,
APPIOVEA ).ttt et e e
Sprint Missouri, Inc., d/b/a Sprint (Master resale agree-
ment with Global Connection, Inc. of America, approved)
Sprint Missouri, Inc., d/b/a Sprint (Interconnection agree-
ment with ALLTEL Communications, Inc. and the ALLTEL-
controlled partnership Missouri RSA #4 Partnership,
E= 0] o] o) VZ=Te ) TP SRRTRPI
Sprint Missouri, Inc. d/b/a Sprint (Master interconnec-
tion and resale agreement with FamilyTel of Missouri,
LLC, @pProved).......cuueuaeaaiiiiiiiiiiiiee e
Sprint Missouri, Inc. d/b/a Sprint (Master interconnec-
tion and resale agreement with Intermedia Communica-
tions, INC., @pProved).........ceeiiiiieiiiieeiiee e
Sprint Missouri, Inc. (Master interconnection agreement
with Sprint Communications Company L.P., approved).....
Sprint Missouri, Inc. (Tariff introducing bundled service
called “Special Plan-Metro Bundle”, approved).................
Sprint Missouri, Inc. d/b/a Sprint (Interconnection and
resale agreement with SBC Advanced Solutions, Inc.,
E= o] o] (o) V=T U ERR PP
Sprint Missouri, Inc. (Resale agreement with Granite
Telecommunications LLC, granted).........cc.ccceeiiiveenienenn.
Sprint Missouri, Inc. (Interconnection, collocation and
resale agreement with New Edge Network, Inc. d/b/a
New Edge Networks, granted)...........ccccoeiiiiiiiiiienennnnns
Sprint Missouri, Inc. d/b/a Sprint (Interconnection, collo-
cation and resale agreement with KMC Telecom V, Inc.,
APPIOVEA) . iiiiiiiiie ettt e e
Sprint Missouri, Inc. d/b/a Sprint (Interconnection, collo-
cation and resale agreement with KMC Data LLC, ap-
[ 1 Y7=Te ) PP UPURPTN
Steelville Telephone Exchange, Inc. (Interconnection
agreement with Sprint Spectrum, L.P., as agent and
General Partner for Wireless Co., L.P. d/b/a Sprint PCS,
APPIOVEA). ettt e e e e
St. John’s Regional Medical Center, Public Service Com-
mission Staff v. (Complaint case, allegations of failing to
timely file 2002 annual report, order directing General
Counsel to seek penalties)..........cccceeeeriieiiiiieeeiieeeee,
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ZD-2005-0147

WR-2005-0455

WC-2005-0493

XM-2005-0492

WC-2004-0342

WC-2004-0342

XD-2005-0361

XA-2005-0061

TD-2005-0224

TD-2005-0390

TD-2005-0255

XD-2006-0074

TD-2005-0491

TD-2005-0183

X0-2005-0192

EO-2005-0275

TD-2006-0026

TD-2005-0232

UNREPORTED CASES

St. John’s Regional Medical Center (Certificate of ser-
vice authority, shared tenant services, canceled)...........
Suburban Water & Sewer Company (Water rate re-

Swiss Villa Utilities, Inc., Public Service Commission
Staff v. (Complaint case, allegations of failure to pay
annual assessment for 2004 and 2005 and failure to
file annual report for 2003, order granting default)..........

T
Talk America Inc. (Purchase of the stock of LDMI Tele-
communications, Inc. d/b/a LDMI Telecommunications,
and Long Distance of Michigan, Inc. d/b/a FoneTel (LDMI),
APPIOVEA ). ettt e e e e e e
Taney County Utilities Corporation, Public Service Com-
mission Staff v. (Complaint case, allegations of failing to
file 2002 annual report, order setting aside default)........
Taney County Utilities Corporation, Public Service Com-
mission Staff v. (Complaint case, allegations of failing to
file 2002 annual report by April 15, 2003, determination
on the pleadings and order authorizing General Coun-
selto seek penalties).........cocuuviieiiiiiiie i
TDI Communications, Inc. (Certificate of service author-
ity, IXC, canceled)..........couiiiiiiiiiiiiiiiee e
Telecom Management, Inc. d/b/a Pioneer Telephone (Cer-
tificate of service authority, IXC, granted).............c..........
TELECOMEZ Corp. (Certificate of service authority, IXC
and nonswitched local exchange telecommunications
services, canceled).........ccccoiiiiiiiiiii e
Telegenius, Inc. (Certificate of service authority, IXC
and nonswitched local exchange telecommunications
services, canceled).........cueiiiiiiiiiiiii e
Telenational Communications Limited Partnership (Cer-
tificate of service authority, IXC, canceled)...................
Telephone Company of Central Florida, Inc. (Certificate
of service authority, IXC, canceled).........ccccccceeeiiiiinannns
Teligent Services, Inc. (Certificate of service authority,
IXC, basic local and local exchange telecommunica-
tions services, canceled)..........cccuueiiiiiiiiiiiiiiii e
Tel-Link, L.L.C. (Certificate of service authority, basic
local telecommunications services, canceled)...............
Telrite Corporation (Seeking to buy OneStar Long Dis-
tance, Inc.’s assets and customer base, order approv-
ing joint application)..........ccccoiiiiiiiiiii e
The Empire District Electric Company (First addendum
to second territorial agreement with White River Valley
Electric Cooperative, approved)........ccccvveeeieeeeeeeannnnnn.
The Empire District Electric Company (Certificate of ser-
vice authority, local exchange and IXC services, can-

The Free Network, LLC (Certificate of service author-
ity, IXC, canceled).........cuuueiiiiiiiiiiiiiiieee e
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6/16/05

7/28/05

8/2/05
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4/13/05

8/3/05

1/18/05



WC-2005-0494

EO-2005-0122

TD-2005-0181

PA-2005-0081

PA-2006-0021

PA-2005-0349

XD-2005-0289

TD-2005-0319

CA-2005-0133

PD-2005-0362

XD-2005-0435

CA-2005-0131

TD-2005-0320

EE-2004-0267

EO-2005-0034

GR-2003-0326

EO-2005-0369

EF-2003-0514

UNREPORTED CASES

The Willows Utility Company, Public Service Commis-
sion Staff v. (Complaint case, allegations of failure to
pay annual assessment for 2004 and 2005 and failure
to file annual report for 2003, order granting default)......
Three Rivers Electric Cooperative and Gascosage Elec-
tric Cooperative (Territorial agreement within Camden,
Cole, Franklin, Gasconade, Maries, Miller, Moniteau,
Osage, Phelps and Pulaski Counties, approved).............
Tin Can Communications Company, L.L.C., d/b/a The
Cube (Certificate of service authority, basic local tele-
communications services, canceled).............ccccueeeeeeenn.
Titan Communications, L.L.C. (Certificate of service au-
thority, pay phones, granted)...........ccccccieeiiiiiiiiinnennn.
T-NETIX Telecommunications Services, Inc. (Certificate
of service authority, pay phones, granted)....................
TON Services Inc. (Certificate of service authority, pay
phones, granted).........ccooeiiiiiiii e
Total Communication Services, Inc. (Certificate of ser-
vice authority, IXC, canceled)..........cccoceeeiiiiiiiiiiiiiieeen.
Total Communication Services, Inc. (Certificate of ser-
vice authority, IXC, canceled)..........ccccceeviiiiiiiiniiieees
Trans National Communications International, Inc. (Cer-
tificate of service authority, basic local telecommunica-
tions services on a facilities-based and resold basis,
Granted).......eeiiee e
Trintel Communications, Inc. (Certificate of service au-
thority, pay phones, canceled)...........ccocceiiiiiiiiiiiieneen.
Twister Communications Network, Inc. (Certificate of
service authority, IXC, canceled)............cocooeiiiiniinen.

—U—
UCN, Inc. (Certificate of service authority, basic local
telecommunications services, granted)........................
UKI Communications, Inc. (Certificate of service au-
thority, IXC, canceled)..........ocoueeiiiiiiiieieeee e
Union Electric Company d/b/a AmerenUE (Request for
a variance from Commission rule related to metering,
order approving agreement)...........oooceeeeeeiiiiieeeesiieeeenn
Union Electric Company d/b/a AmerenUE (Sale of two
transmission lines to Citizens Electric Corporation,
[o =T a1(=Te ) PO TP U TP PP
Union Electric Company d/b/a AmerenUE (2002-2003
Actual Cost Adjustment, order adopting PSC Staff rec-
ommendation and requiring adjustment of ACA balance)
Union Electric Company d/b/a AmerenUE (Sale of a
transformer to Behnen’s Container Service, granted).....
Union Electric Company d/b/a AmerenUE (Order grant-
ing application to supplement authority to issue and sell
additional indebtedness)...........cooviiiiiiiiiiiiie e
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EE-2005-0400

TD-2005-0327

TD-2005-0140

TD-2005-0326

TD-2005-0168

XD-2006-0007

TK-2005-0431

XD-2005-0137

TD-2005-0244

TD-2005-0238

PD-2005-0234

PA-2005-0225

TK-2005-0414

CD-2005-0505

UNREPORTED CASES

Union Electric Company d/b/a AmerenUE (Order grant-
ing variance to permit master metering for a residential
apartment building that its customer is building as hous-
ing for low income, elderly persons).........c.ccccceeeuvvnennn.
United Communications Hub, Inc. (Certificate of service
authority, IXC, canceled).........cooiiiiiiiiiiiiiiiiieeeeee
United States Advanced Network, Inc. (Certificate of
service authority, IXC, canceled)............cccovveeeeeieinnnn.
United Systems Access Telecom, Inc. (Certificate of
service authority, IXC, canceled).........cccoocuiiiiiieiannnnnns
Univance Telecommunications, Inc. (Certificate of ser-
vice authority, IXC, canceled)..........cccccceiviiiiiiiiianininns
Universal Broadband Communications, Inc., d/b/a Busi-
ness Savings Plan (Certificate of service authority, IXC,
CANCEIEA). ...
USCOC of Greater Missouri, LLC, d/b/a U.S. Cellular
(Interconnection agreement with Southwestern Bell
Telephone, L.P., d/b/a SBC Missouri, approved)...............
USLD Communications, Inc. f/k/a US Long Distance, Inc.
(Certificate of service authority, IXC, canceled)..............
US Wats, Inc. (Certificate of service authority, IXC, can-

V-
Valor Telecommunications CLEC of Missouri, LLC (Cer-
tificate of service authority, basic local exchange tele-
communications services, null and void)......................
Vaughan, Christopher L.; Wells, Gerald; Fennelly, James
B.; Kean, Roger G.; Winkley, Steve; Johnson, Anthony;
Scarry, Michael D.; Gray, Andino; Plescia, Anthony D.;
Koenig, Brian E.; Thomas, Dennis; Fort, Gaines H.;
Rounds, Jamie; Graefe, Sam W.; Crooker, Shaun;
Thomson, Sherry L.; Gatto, Rebecca; Becherer, Paul
O.; Uppal, Mohammed; Eubanks, Joe; Becker, Tyson;
Cavanaugh, Matthew; Kim, Won Y.; Hartman, Eileen M.;
Labombard, Michael; and Cox, Kenneth P. (Certificate
of service authority, pay phones, canceled)....................
Veach, Nathan (Certificate of service authority, pay
phones, granted)..........ccuiieiiiiiiii e
Verizon Wireless (VAW) LLC, d/b/a Verizon Wireless
(referred to as VZW), (Amendment to a previously ap-
proved interconnection agreement with Southwestern
Bell Telephone, L.P., d/b/a SBC Missouri; and recogni-
tion of the adoption of the VZW/SBC Missouri intercon-
nection agreement by Cellco Partnership, d/b/a Verizon
Wireless, and CyberTel Cellular Telephone Company, d/
b/a Verizon Wireless VZW, Cellco, and CyberTel,
GranteA)...ceeieieeei e
Victory Communications, Inc. (Certificate of service
authority, basic local telecommunications services, can-
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XD-2006-0009

PD-2005-0138

PA-2005-0100

TD-2005-0163

XD-2005-0497

TK-2005-0465

TK-2005-0504

LO-2005-0027

LO-2005-0027

LN-2005-0165

LN-2005-0165

PA-2005-0059

PD-2006-0058

XA-2005-0314

UNREPORTED CASES

“W-
WesTex Communications, LLC, d/b/a WTX Communica-
tions (Certificate of service authority, IXC, canceled).....
Wilkerson, John S. (Certificate of service authority, pay
phones, canceled).........ccccoiiiiiiiiiiiiiiee e
Wright, Calvin Wayne d/b/a E-Tech Terminals (Certifi-
cate of service authority, pay phones, granted).............
World Communications Satellite Systems, Inc. (Certifi-
cate of service authority, IXC, canceled)............c..........
WWOC License LLC d/b/a Cellular One Long Distance
(Certificate of service authority, IXC, canceled)...........

-X-
XO Communications Services, Inc., f/lk/a XO Missouri,
Inc. and Allegiance Telecom of Missouri, Inc. (Intercon-
nection agreements with Southwestern Bell Telephone,
L.P. d/b/a SBC Missouri, order approving amendments
{0 @greements)........uueeiiiiiiiiiiii s
XO Communications Services, Inc. f/k/a XO Missouri,
Inc. and Allegiance Telecom of Missouri, Inc. (Amend-
ment to interconnection agreement with Southwestern
Bell Telephone, L.P. d/b/a SBC Missouri, approved).......
XO Missouri, Inc. and Allegiance Telecom of Missouiri,
Inc. (Merge into XO Communications Services, Inc., and
certificate of service authority, basic local, nonswitched
local and IXC to XO Communications Services, granted)..
XO Missouri, Inc. (Certificate of service authority, IXC
and local telecommunications services, canceled)........

-Z-
Z-Tel Communications, Inc. (Name change to Trinsic
Communications, Inc., recognized).........ccccoeiieeeiiiieennes
Z-Tel Communications, Inc. (Name change to Trinsic
Communications, Inc., recognized)..........cccceeeeeeeeninnnnes
Zini, Brett S. d/b/a Zini’'s Imagineering (Certificate of
service authority, pay phones, granted)............cccc......
Zini, Brett S., d/b/a Zini’s Imagineering (Certificate of
service authority, pay phones, canceled)....................
Zoom-I-Net Communications, Inc. (Certificate of ser-
vice authority, IXC, granted).........cooooiiiiiiiiiniiiien
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REPORTS OF
THE PUBLIC SERVICE COMMISSION
OF THE

STATE OF MISSOURI

In the Matter of the Notice of Election of ALLTEL Missouri, Inc.,
to be Price-Cap-Regulated under Section 392.245, RSMo
2000.*

Case No. 10-2002-1083
Decided October 5, 2004

Certificates §46.3. The Commission found ALLTEL’s election to become a price-cap
regulated carrierinvalid. Although Missouri State Discount Telephone and Universal Telecom,
Inc. were granted certificates to provide basic local telecommunication service in ALLTEL'’s
service area, these companies do not offer the “essential local telecommunication services”
listed in 4 CSR 240.31.010(5), as required by their certificates. Thus, the Commission
determined, Missouri State Discount Telephone and Universal Telecom were not providing
basic local services in accordance with their certificates, thus, ALLTEL did not qualify as a
price-cap carrier.

Service §31. The Commission found ALLTEL'’s election to become a price-cap regulated
carrier invalid. Although Missouri State Discount Telephone and Universal Telecom, Inc. were
granted certificates to provide basic local telecommunication service in ALLTEL’s service
area, these companies do not offer the “essential local telecommunication services” listed in
4 CSR 240.31.010(5), as required by their certificates. Thus, the Commission determined,
Missouri State Discount Telephone and Universal Telecom were not providing basic local
services in accordance with their certificates, thus, ALLTEL did not qualify as a price-cap
carrier.

Telecommunications §1. The Commission found that ALLTEL's election to become a price-
cap regulated carrier invalid under Section 392.245, RSMo 2000.

Telecommunications §§23, 29. The Commission found ALLTEL'’s election to become a
price-cap regulated carrier invalid. Although Missouri State Discount Telephone and Universal
Telecom, Inc. were granted certificates to provide basic local telecommunication service in
ALLTEL'’s service area, these companies do not offer the “essential local telecommunication
services’ listedin4 CSR 240.31.010(5), as required by their certificates. Thus, the Commission
determined, Missouri State Discount Telephone and Universal Telecom were not providing
basic local services in accordance with their certificates, thus, ALLTEL did not qualify as a
price-cap carrier.

Telecommunications §47. The Commission found ALLTEL’s election to become a price-
cap regulated carrier invalid. Although Missouri State Discount Telephone and Universal
Telecom, Inc. were granted certificates to provide local telecommunication service in
ALLTEL'’s service area, these companies do not offer the “essential local telecommunication
services” listedin4 CSR 240.31.010(5), as required by their certificates. Thus, the Commission
determined, Missouri State Discount Telephone and Universal Telecom were not providing
basic local services in accordance with their certificates, thus, ALLTEL did not qualify as a
price-cap carrier.

*See page 467, Volume 12 MPSC 3d, for another order in this case. The Commission, in an
order issued on October 28, 2004, denied an application for rehearing. This case was
appealed to Cole County Circuit Court (04CV326591).
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APPEARANCES

Larry W. Dority, FISCHER & DORITY, P.C., 101 Madison Street, Suite 400,
Jefferson City, Missouri 65101, for ALLTEL Missouri, Inc.

Michael F. Dandino, Senior Public Counsel, Office of the Public Counsel, Post
Office Box 2230, Jefferson City, Missouri 65102, for the Office of the Public Counsel
and the public.

William K. Haas, Deputy General Counsel, Missouri Public Service Commis-
sion, Post Office Box 360, Jefferson City, Missouri 65102, for the Staff of the Missouri
Public Service Commission.

REGULATORY LAW JUDGE: Lewis Mills, Deputy Chief Regulatory Law Judge

REPORTAND ORDER

Syllabus: This order finds that ALLTEL Missouri, Inc.’s notice of election to
become a price cap-regulated carrier under Section 392.245.2, RSMo 2000, is
invalid.

Preface

After the Commission issued its Report and Order on July 20, 2004, ALLTEL
filed an application for rehearing, pointing out what it believed were flaws in the
Commission’s decision. The Commission granted the application for rehearing,
and now issues this Second Report and Order. In this order, the Commission
reaches the same result as the July 20 order, but more fully develops its reasoning.

Procedural History

On May 20, 2002, ALLTEL Missouri, Inc., notified the Commission that it was
electing to be regulated under the “price cap” provisions of Section 392.245.2. The
Staff of the Missouri Public Service Commission filed a motion requesting that the
Commission reject ALLTEL’s price cap election. A prehearing conference was
held on July 1, 2002. Thereafter, the parties jointly requested that this proceeding
be suspended until similar issues were decided in two other pending Commission
cases.?

The Commission decided the BPS Telephone Company case based on
specific facts® and dismissed the Investigation case. On January 21, 2004, the
Commission adopted a procedural schedule in this matter. On February 20, 2004,
the parties filed a Stipulation of Facts. The parties later submitted Initial Briefs and
Reply Briefs. No request for hearing was made.

T All statutory references are to the Revised Statutes of Missouri 2000, unless otherwise
noted.

2 In the matter of BPS Telephone Company’s Election to be Regulated Under Price-cap
regulation as Provided in Section 392.245, RSMo 2000, Case No. 10-2003-0012, and In the
Matter of the Investigation of the Status of Prepaid Local Service Providers As Alternative
Local Exchange Competitors Under Section 392.245, RSMo., Case No. CO-2002-1078.
3The Commission decided that BPS was not a price cap company, but based its decision on
the non-compete clause in the BPS-MSDT interconnection agreement and did not decide the
issue of whether a reseller was providing basic local service.
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Discussion

Because the parties stipulated to the facts of this case, the only issue for
Commission determination is whether Missouri State Discount Telephone and
Universal Telecom, Inc., are providing basic local telecommunications service in
ALLTEL’s service area.

Findings of Fact

The parties stipulated to the facts and agreed that “the Commission may take
official notice of Commission rules, tariffs, orders, and any other information
contained in a document on file as a public record with the Commission.” The
positions and arguments of all of the parties have been considered by the
Commission in making this decision. Failure to specifically address a piece of
evidence, position, or argument of any party does not indicate that the Commission
has failed to consider relevant evidence, but indicates rather that the omitted
material was not dispositive of this decision. Thus the Missouri Public Service
Commission, having considered all of the competent and substantial evidence
upon the whole record, makes the following findings of fact.

The Commission takes official notice of its official case files, tariffs, and orders
cited herein.

ALLTEL is a small incumbent local exchange company serving approximately
69,000 access lines in Missouri.> ALLTEL provided written notice to the Commis-
sion of its intent to be regulated under the price cap statute® on May 17, 2002.7

On October 12, 2001, Universal filed an application for a certificate of service
authority to provide basic local telecommunications service. Universal requested
authority to operate in small ILEC exchanges including ALLTEL. Universal specifi-
cally stated in its Application that it “shall, throughout the service area of the small
incumbent local exchange telecommunication company, offer all telecommunica-
tions services which the Commission determines are essential for purposes of
qualifying for State Universal Services Fund support” and that it intended “to offer
and provide all forms of basic local telecommunications services on a prepaid
basis, including: (1) Basic Residential Exchange Services (Local Exchange Flat
Rate, operator access, etc.); and (2) Residential custom and Class Features (call
waiting, caller ID, call forwarding, etc.).”

4Joint Response to Order Granting Extension of Time, filed February 20, 2004, Attachment 1
(referred to hereafter as “Stipulation of Facts”), para. 13.

5 Stipulation of Facts, para 1.
6 Section 392.245, RSMo.

” Notice of Election To Be Price-cap Regulated, filed May 17, 2002; See also, Stipulation of
Facts, para. 2.

8 Application for Certificate of Service Authority to Provide Basic Local Exchange Telecom-
munications Service in Small Incumbent Local Exchanges and for Competitive Classifica-
tion, Case No. TA-2002-183, filed October 12, 2001, para. IV.1.a.

9 Id., para. IV.2.
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In its order granting the certificate of service authority, the Commission
specifically found that “Universal Telecom stated in its verified application that it will
offer each of the telecommunications services defined by the Commission as
essential to qualify for state universal service fund support as found in 4 CSR 240-
31.010(5), in any area served by a small ILEC. . . .Therefore, the Commission finds
that Universal Telecom will offer all telecommunications services, which the
Commission has determined are essential for purposes of qualifying for state
universal service fund support, throughout the service area of the small ILEC.""°
Furthermore, the Commission specifically granted the certificate only on the
condition' that:

If the service areas in which Universal Telecom seeks to
compete is serviced by a small ILEC, Universal Telecom will
offer services essential to qualify for state universal service
fund support . . .and comply with the Commission rules and
regulations for tariffs, service standards, reports, and other
information filings as the Commission requires of the incum-
bent with which the Applicant seeks to compete, pursuant to
Section 392.451, RSMo.'?

At the time ALLTEL notified the Commission of its election to be price-cap
regulated, Universal provided telecommunications service to customers within the
ALLTEL service area pursuant to its lawfully approved tariff.'* Universal has a
Commission-approved Interconnection Agreement with ALLTEL." The Intercon-
nection Agreement between Universal and ALLTEL does not contain a provision
similar to the one determined to be a non-compete clause in the BPS Telephone
Company case."

On November 29, 2000, MSDT filed an application for a certificate of service
authority to provide basic local telecommunications service. MSDT stated that it
would “provide all forms of basic local telecommunications service, including all
options and features provided by all incumbent providers ....”"® In the same case,
the parties’ filed a Unanimous Stipulation and Agreement in which MSDT
committed to “comply with section 392.451 and provide the ‘essential local

" Order Granting Cetrtificate to Provide Basic Local Telecommunications Services, Case
No. TA-2002-183, issued March 21, 2002, p. 4.

" Id., Ordered para. 1.

2/d., p. 6.

3 Universal Telecom, Inc., P.S.C. Mo. Tariff No. 1.

4 Order Approving Interconnection Agreement, Case. No. TO-2001-360, effective Febru-
ary 1, 2001; See also, Stipulation of Facts, para. 5.

5 Case No. 10-2003-0012; see also, Stipulation of Facts, para. 5.

'8 Application for Certificate of Service Authority for Competitive Classification, Case No. TA-
2001-334, filed Nov. 29, 2000, para. 4.

"MSDT, the Office of the Public Counsel, the Staff of the Commission, the Missouri Independent
Telephone Group, and the Small Telephone Company Group. The last two parties consist of
substantially all of the small telephone companies in Missouri.
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telecommunications services’ listed in 4 CSR 240-31.010(5).”"® In its order
granting MSDT a certificate, the Commission approved the Stipulation and Agree-
ment, noted that MSDT agreed to provide all the essential services in 4 CSR 240-
31.010(5), and found that MSDT met “the statutory requirements for [the] provision
of basic local telecommunications services and has agreed to abide by those
requirements in the future.””® Also, in the order granting MSDT a certificate, the
Commission specifically made MSDT’s certificate subject to “the conditions of
certification set out above and to all applicable statutes and Commission rules
except as specified in this order.”?®

At the time ALLTEL notified the Commission of its election to be price-cap
regulated, MSDT provided telecommunications service to customers within the
ALLTEL service area pursuant to its lawfully approved tariff.2? MSDT has a
Commission-approved Interconnection Agreement with ALLTEL.??2 The Intercon-
nection Agreement between MSDT and ALLTEL does not contain a provision
similar to the one determined to be a non-compete clause in the BPS Telephone
Company case.?

ALLTEL provides two way switched voice service within a local calling scope
as determined by the Commission including all the basic local services set out in
Section 386.020(4).2

MSDT and Universal each provide two-way switched voice service within alocal
calling scope as determined by the Commission comprised of the following
services:®

(a) Multiparty, single line, including installation, touchtone
dialing and any applicable mileage or zone charges.

(b) Access to local emergency services including, but not
limited to, 911 service established by local authorities.

(c) Standard intercept service.

(d) One standard white pages directory listing.

8 Unanimous Stipulation and Agreement, Case No. TA-2001-334, filed Feb. 28 2001, para.
1

'S Order Granting Cetrtificate, Case No. TA-2001-334, para. D.
20 |d., Ordered para. 2.
2'Missouri State Discount Telephone, P.S.C. No. 1.

22 Order Approving Interconnection Agreement, Case. No. TO-2000-469, effective May 2,
2000; See also, Stipulation of Facts, para. 10.

2 Case No. 10-2003-0012; Stipulation of Facts, para. 10.
2 ALLTEL Missouri, Inc., P.S.C. Missouri No. 2.
2% Stipulation of Facts, para. 7 and 12.
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Neither MSDT nor Universal provide the following services:?

(a) Assistance programs for installation of, or access to,
basic local telecommunications services for qualify-
ing economically disadvantaged or disabled custom-
ers or both, including, but not limited to, lifeline ser-
vices and link-up Missouri services for low-income
customers or dual-party relay service for the hearing
impaired or speech impaired.

(b) Access to basic local operator services.
(c) Access to basic local directory assistance.
(d) Equal access to interexchange carriers consistent

with rules and regulations of the Federal Communica-
tions Commission.

(e) Equal access in the sense of dialing parity and
presubscription among interexchange telecommuni-
cations companies for calling within and between
local access and transport areas (a.k.a. intraLATA and
interLATA presubscription).

The type of service offered by MSDT and Universal is often referred to as
“prepaid” service. This term is derived from the fact that in order to receive service,
the customer must pay in advance in full for the month of service. In addition,
consumers of “prepaid” service usually are limited to basic local services and have
no access to toll or fee services. MSDT and Universal’s customers are limited in
this manner.?”

MSDT requires a one time activation fee of $30.00 and the monthly recurring
charge of $50.00 per month plus applicable taxes and fees.?® Universal requires
a one time activation fee of $40.00 and the monthly recurring charge of $49.00 per
month plus applicable taxes and fees.? For comparable residential service,
ALLTEL charges a monthly recurring charge of $7.35 or $7.85, depending on the
rate group, plus applicable taxes and fees.*

Conclusions of Law

The Missouri Public Service Commission has arrived at the following conclu-
sions of law.

%d.

27 Missouri State Discount Telephone, P.S.C. No. 1, Original Sheet No. 17; Universal Telecom,
Inc., P.S.C. Mo. Tariff No. 1, Original Sheet No. 18.

28 Missouri State Discount Telephone, P.S.C. No. 1, Original Sheet 17.
2% Universal Telecom, Inc., P.S.C. Mo. Tariff No. 1, Original Sheet 18.
30 ALLTEL Missouri, Inc., P.S.C. Missouri No. 2, Section 25, Second Revised Sheet 2.
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ALLTEL is a telecommunications company®' and public utility.>> ALLTEL is also
an incumbent local exchange telecommunications company®* and a small local
exchange telecommunications company.* The Commission has jurisdiction over
the services, activities, and rates of ALLTEL under Chapters 386 and 392.

The Commission is authorized to “ensure that rates, charges, tolls and rentals
for telecommunications services are just, reasonable and lawful by employing
price-cap regulation.”® Section 392.245.2 sets out the procedure for small
incumbent local exchange companies to elect to be regulated pursuant to the price
cap statute and states, in pertinent part, that:

A small incumbent local exchange telecommunications com-
pany may elect to be regulated under this section upon provid-
ing written notice to the commission if an alternative local
exchange telecommunications company has been certified to
provide basic local telecommunications service and is provid-
ing such service in any part of the small incumbent company’s
servicearea . . . .

An “alternative local exchange telecommunications company” is defined as “a
local exchange telecommunications company certified by the commission to
provide basic or nonbasic local telecommunications service ... in a specific
geographic area.”® MSDT was certificated to provide basic local telecommunica-
tions servicein Case No. TA-2001-334, effective March 26,2001. Universal Telecom
was certificated to provide basic local telecommunications service in Case No. TA-
2002-183, effective March 31,2001. Both MSDT and Universal’s tariffs specify that
those companies will provide service in ALLTEL’s service area.’’ MSDT and
Universal are alternative local exchange telecommunications companies.*

ALLTEL has provided written notice of its election to be regulated pursuant to
the price cap statute on May 17, 2002. Thus ALLTEL has shown all the required
elements of Section 392.245.2 except that MSDT and Universal are providing basic
local telecommunications service. Even though MSDT and Universal provide two-
way switched voice service within a local calling scope and provide four of the
services listed in Section 386.020(4), they are not providing basic local service in
a manner as intended by the legislature that authorizes ALLTEL to elect price-cap
regulation under Section 392.245.

Although the Commission has granted both MSDT and Universal certificates
of service to provide basic local service in ALLTEL geographic service area, neither

31 Section 386.020(51).

32 Section 386.020(42).

3 Section 386.020(22).

34 Section 386.020(30).

35 Section 392.245.1.

3 Section 386.020(1), RSMo.

37See, Missouri State Discount Telephone, P.S.C. No. 1, and Universal Telecom, Inc., P.S.C.
Mo. Tariff No. 1.

3 Section 386.020(1).
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MSDT nor Universal is providing that service in ALLTEL’s area in accordance with
its certificate. In their applications seeking certification, both MSDT and Universal
committed to provide those services required to qualify for state universal service
fund support. The orders granting the certificates to MSDT and Universal noted
those commitments, and thus MSDT and Universal are required by the terms of
their certificates to provide all the essential services as set out in the Commission’s
rules:

(6) Essential local telecommunications services. — Two (2)-

way switched voice residential service within a local calling

scope as determined by the commission, comprised of the

following services and their recurring charges:

(A) Single line residential service, including Touch-Tone dial-

ing, and any applicable mileage or zone charges;

(B) Access to local emergency services including, but not

limited to, 911 service established by local authorities;

(C) Access to basic local operator services;

(D) Access to basic local directory assistance;

(E) Standard intercept service;

(F) Equal access to interexchange carriers consistent with

rules and regulations of the Federal Communications Com-

mission (FCC);

(G) One (1) standard white pages directory listing; and

(H) Toll blocking or toll control for qualifying low-income cus-

tomers.

When it granted certificates to MSDT and Universal, the Commission was
aware that this grant might allow the small ILECs to invoke the price cap statute
election. It is for that reason that the Commission demanded that the ALEC offer
all of the “essential telecommunications services” as defined by the rule. There-
fore, the Commission expressly made its grant of service authority to MSDT and
Universal in the small ILEC territories subject to the condition that each would offer
all the essential telecommunications services for universal service purposes.
Because neither MSDT nor Universal is providing all of those services, they are not
providing basic local services in accordance with the certificates granted by the
Commission. Therefore, those companies do not meet the requirements set out
in Section 392.245 as being “certificated to provide basic local telecommunications
service and . . .providing such service.*

ALLTEL argues that the price cap statute*® and the definition of basic local
services*' are clear and no interpretation of legislative intent is needed. ALLTEL’s
position is that the Staff of the Missouri Public Service Commission and the Office
of the Public Counsel are “proposing a standard not consistent with the plain
reading of the price cap statute and the standard definition of ‘basic local telecom-

3% The Commission will order its Staff, in separate cases, to investigate whether MSDT and
Universal are complying with the terms of the orders granting them certificates and to file a
recommendation as to whether their certificates should be canceled.

40 Section 392.245.2, RSMo.

41 Section 386.020(4), RSMo.
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munications service*? as found in Section 386.020(4). That statute defines basic
local service as being comprised of “any” of a number of services.

In addition, ALLTEL argues that the Commission has previously found the
presence of a reseller of basic local services to be sufficient for price cap election
for a large ILEC in the Southwestern Bell case.** ALLTEL believes that to find
differently for a small ILEC would be discriminatory treatment.

“It is a basic rule of statutory construction that words should be given their plain
and ordinary meaning whenever possible. Courts look elsewhere for interpretation
only when the meaning is ambiguous or would lead to an illogical result defeating
the purpose of the legislature.”* Section 392.245 contains no reference to
competition. The legislature has mandated, however, that every provision in
Chapter 392, whether ambiguous or not, be construed with certain principles in
mind.* Section 392.185 states:

The provisions of this chapter shall be construed to:

(1) Promote universally available and widely affordable
telecommunications services;

(2) Maintain and advance the efficiency and availability of
telecommunications services;

(3) Promote diversity in the supply of telecommunications
services and products throughout the state of Missouri;

(4) Ensure that customers pay only reasonable charges
for telecommunications service;

(5) Permit flexible regulation of competitive telecommuni-
cations companies and competitive telecommunications ser-
vices;

(6) Allow full and fair competition to function as a substi-

tute for regulation when consistent with the protection of
ratepayers and otherwise consistent with the public interest;

(7) Promote parity of urban and rural telecommunications
services;
(8) Promote economic, educational, health care and cul-

tural enhancements; and

9) Protect consumer privacy.

42 |nitial Brief of ALLTEL Missouri, Inc., filed March 26, 2004, p. 14.

43 In the Matter of the Petition of Southwestern Bell Telephone Company for a Determination
that it is Subject to Price-cap regulation Under Section 392.245 RSMo (1996), Case No. TO-
97-397.

4 State ex rel. Maryland Heights Fire Protection Dist. v. Campbell, 736 S.W.2d 383, 386-
387 (Mo. banc 1987). (citations omitted).

45 Section 392.185, RSMo.
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The nine provisions of Section 392.185 are mandatory and necessarily must
guide the Commission in the construction and application of the price cap statute.
Section 392.185(6) states that one public policy to be implemented through the
construction of Chapter 392 is to “[a]llow full and fair competition to function as a
substitute for regulation when consistent with the protection of ratepayers and
otherwise consistent with the public interest.” Another is “flexible regulation of
competitive telecommunications companies and competitive telecommunica-
tions services.”® Price-cap regulation, a transitional status between traditional
rate-of-return regulation and deregulated competition, permits ratemaking without
the traditional oversight and regulation of the Commission. This is the principal
benefit that the legislature intended to confer on qualifying carriers through the price
cap statute.

The Commission has examined the price cap statute in the context of the
principles set out by the legislature and the entire deregulation scheme put forth
in Chapter 392 to implement the federal Telecommunications Act of 1996.4" It is
clear from the statutes that the legislature intended to promote competition while
maintaining protection for the ratepayers by allowing competition to substitute for
regulation.

The legislature did not intend the presence of a provider of only a few basic local
services to trigger price-cap regulation. When taken in the context of the entire
Chapter 392, competition is a necessary element for the change in regulation to
alesser degree of oversight. Forinstance, in order to receive a certificate to provide
basic local services, Section 392.451.1 requires a competitive company to show
that it will “offer all telecommunications services which the commission has
determined are essential for purposes of qualifying for state universal service fund
support.”* The Commission has defined these essential services in two of its
rules.*®

The Commission is also supported in this interpretation by the statutory
distinction between “providing basic local” and “the resale of basic local” found in
the certification statutes.®® Those statutes provide the standards for granting a
“certificate of local exchange service authority to provide basic local telecommu-
nications service or for the resale of basic local telecommunications service.™"

The Commission previously rejected this second argument in the Southwest-
ern Bell price cap case.®? Southwestern Bell was the first large incumbent local
exchange carrier to request price cap status. The Southwestern Bell case was
appealed to the Circuit Court of Cole County. The Circuit Court affirmed the

46 Section 392.185(5).

4747 U.S.C. §254, et seq.

48 (emphasis added).

44 CSR 240-31.010(6) and 4 CSR 240-32.100.
50 Section 392.450 and 392.451.

51 Section 392.450. (emphasis added).

52 In the Matter of the Petition of Southwestern Bell Telephone Company for a Determination
that it is Subject to Price-cap regulation Under Section 392.245 RSMo (1996), Case No. TO-
97-397.
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Commission’s decision to grant price cap status but agreed that “it is a possible
interpretation” that resellers can be distinguished from facilities-based provid-
ers.5®

Furthermore, a distinction on the facts can be made between the current case
and the large ILEC cases. The facts of the Southwestern Bell case may be
distinguished because the alternative carrier in that case was providing different
basic local services including equal access to interexchange services. Also, the
focus of the findings in that order is on whether effective competition must exist. In
this case, the Commission is not finding that “effective competition” must exist
before a company becomes price-cap regulated. Instead, the Commission is
finding that MSDT and Universal Telecom do not “provide basic local service” as
the statute intends and, therefore, ALLTEL does not meet the statutory require-
ments to be price-cap regulated.

The other large ILEC cases that the Commission has determined can also be
distinguished. In the Sprint price cap case,* the alternative carrier was a facilities-
based provider. In the only other large ILEC price cap case,* no party alleged that
the alternative carrier was not providing service.

MSDT and Universal provide only a few basic local services. MSDT and
Universal are not providing all the essential services and minimum service
features required in the Commission rules. They do not provide such basic
services as access to local operator services, directory assistance, equal access
to interexchange carriers, or assistance programs for economically disadvan-
taged or disabled customers. At rates that are more than five times the cost of
similar residential service from ALLTEL and very restricted, the services offered by
MSDT and Universal are in no way a substitute or competitive service to ALLTEL’s
customers.

The Commission concludes that to allow ALLTEL to elect price cap status
under these circumstances, where prepaid providers offer such minimal services
at such a high cost, “would lead to an illogical result defeating the purpose of the
legislature® and would not be “consistent with the public interest.”” The Commis-
sion concludes that MSDT and Universal are not providing basic local telecommu-
nications services in a manner that would allow ALLTEL to elect price cap status.
The Commission further concludes that ALLTEL'’s price cap election is invalid, and
that ALLTEL maintains its status as a traditional rate-of-return regulated company.

53 State of Missouri ex rel. Public Counsel v. Public Service Commission, et al., Case No.
CV197-1795CC, Revised Findings of Fact and Conclusions of Law and Judgment (issued
August 6, 1998).

54 In the Matter of the Petition of Sprint Missouri, Inc. Regarding Price-cap regulation Under
RSMo Section 392.245 (1996), Case No. TO-99-359.

% In the Matter of the Petition of GTE Midwest Incorporated Regarding Price-cap regulation
Under RSMo Section 392.245 (1996), Case No. TO-99-294.

% State ex rel. Maryland Heights Fire Protection Dist., supra.
57 Section 392.185(6), RSMo.
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Conclusion

The parties have stipulated to the facts and the only issue for Commission
decision is whether the alternative local exchange carriers are providing basic local
telecommunication service. The legislature stated that Chapter 392 “shall be
construed” so that “full and fair competition . . . [may] substitute for regulation when
consistent with the protection of ratepayers and otherwise consistent with the
public interest.”® The types of services that MSDT and Universal provide are not
what the legislature intended as basic local services necessary to invoke a lesser
degree of regulation for small incumbent local exchange carriers. Furthermore,
neither MSDT nor Universal is providing all the services it committed to provide in
its application seeking certificates, nor is it complying with the conditions placed
on the grant of service authority by the Commission. Therefore, neither is providing
the service for which it was granted a basic local certificate. For these reasons, the
Commission determines that ALLTEL is not eligible for price cap status and that
its price cap election is invalid.

IT IS THEREFORE ORDERED:

1. That ALLTEL Missouri, Inc., is ineligible to elect price cap status.

2. That the Staff of the Commission shall conduct an investigation into the services
provided by Missouri State Discount Telephone, and file a report on that investigation together
with a recommendation as to whether the certificate should be canceled.

3. That the Staff of the Commission shall conduct an investigation into the services
provided by and Universal Telecom, Inc., and file a report on that investigation together with
a recommendation as to whether the certificate should be canceled.

4. Thatany motion notruled onis denied and that any objection notruled onis overruled.
5. That this Report and Order shall become effective on October 15, 2004.

Gaw, Ch., Clayton and Appling, CC., concur;
Murray and Davis, CC., dissent with dissenting
opinion attached;

and certify compliance with the provisions of
Section 536.080, RSMo 2000.

DISSENTING OPINION OF COMMISSIONER CONNIE MURRAY AND
COMMISSIONER JEFF DAVIS
Although the majority has used a more persuasive legal argument in its

Second Report and Order denying ALLTEL’s eligibility to elect price cap status, we
still find that the plain meaning of the price cap statute (§392.245.2) controls.

%/d.
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The majority reasons that neither Missouri State Discount Telephone nor
Universal Telecom, Inc. is offering basic local telecommunications services. This
conclusion is drawn from the language in the orders granting the certificates to
provide basic local service that seemed to condition the certificates upon the
provision of all of the services that the Commission has deemed essential to qualify
for state universal service fund support, as found in 4 CSR 240-31.010(5).

Both Missouri State Discount and Universal, however, are operating under
tariffs approved by this Commission after the certificates to provide basic local
service were granted. Those tariffs clearly state that certain of the services listed
in 4 CSR 240-31.010(5) are not offered. By its approval of the tariffs, the Commis-
sion has allowed the companies to offer basic local service consisting of fewer
services than the complete list contained in its rule related to the state universal
service fund. Therefore, even if the Commission’s definition of basic local service
were controlling, it is unclear what that definition is. We continue to believe,
however, that the definition of basic local telecommunications service for purposes
of the price cap statute must be the statutory definition of §386.020(4).

Therefore, we dissent from the majority’s finding that ALLTEL is ineligible to
elect price cap status.
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Director of the Manufactured Housing and Modular Units Pro-
gram of the Public Service Commission, Complainant,v.
Martin Homes, Inc., d/b/a Martin Homes, Respondent.

Case No. MC-2005-0049
Decided October 5, 2004

Evidence, Practice and Procedure §33. Martin Homes, Inc., d/b/a Martin Homes failed to
timely file an answer to the complaint filed by the Commission’s staff. Rather than respond
to the complaint, Martin Homes surrendered its Missouri Modular Unit Manufacturer and Dealer
Certificates of Registration. The Commission found Martin Homes in default pursuantto 4 CSR
240-2.070(9) and directed the Public Service Commission Director of the Manufactured
Housing and Modular Units Program to bring penalty action against Martin Homes in circuit court.
Manufactured Housing §1. Martin Homes, Inc., d/b/a Martin Homes failed to timely file an
answer to the complaint filed by the Commission’s staff. Staff had alleged that Martin Homes
had violated various code provisions and had failed to correct the deficiencies in a reasonable
period of time. Rather than respond to the complaint, Martin Homes surrendered its Missouri
Modular Unit Manufacturer and Dealer Certificates of Registration. The Commission found
Martin Homes in default pursuant to 4 CSR 240-2.070(9) and directed the Public Service
Commission Director of the Manufactured Housing and Modular Units Program to bring penalty
action against Martin Homes in circuit court.

ORDER GRANTING DEFAULTAND ACCEPTING SURRENDER OF
CERTIFICATES OF REGISTRATION

Syllabus: This order finds Martin Homes, Inc., d/b/a Martin Homes, in default.

On August 19, 2004, the Director of the Manufactured Housing and Modular
Units Program of the Public Service Commission filed a complaint against Martin
Homes, Inc., d/b/a Martin Homes. In that complaint, Staff alleges, inter alia, that
Martin Homes manufactured and sold a modular unit without proper seals
indicating that the unit complied with the code; failed to correct code violations within
a reasonable period of time after being ordered to do so in writing by an authorized
representative of the Commission; and failed to arrange for proper setup of the
Messenger home and failed to correct the deficiencies in a reasonable period of
time.

Staff's complaint requests that the Commission suspend or revoke Martin
Homes’ dealer and manufacturer registrations under Section 700.100.3(9), RSMo
Supp. 2003. Staff also requests authority, as provided in Section 700.115.2, RSMo
2000, to bring a penalty action in circuit court against Martin Homes.

On August 24, 2004, the Commission issued a Notice of Complaint that
informed Martin Homes of Staff's complaint and directed the company to file an
answer within 30 days of the date of the notice. Martin Homes’ answer was due
no later than September 23, 2004. Martin Homes did not file an answer. However,
on or about August 18, 2004, Martin Homes had submitted an undated letter directly
to Staff in which Martin Homes stated that it was surrendering its license to
manufacture and sell modular housing in Missouri. Staff filed this letter in the
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Commission’s Electronic Filing and Information System (EFIS) on August 30,
2004. Staff later filed a copy of its response to Martin Homes’ August 18th letter.

Commission Rule 4 CSR 240-2.070(9) provides that if a respondent fails to
timely respond to a complaint, the Commission may deem the complaint admitted,
and may enter an order granting default.” Martin Homes has failed to file a timely
response to Staff’'s complaint. Therefore, Martin Homes is in default and that Staff’s
allegations are deemed admitted. The Commission will authorize a penalty action
against Martin Homes.

In addition, the Commission will acknowledge that Martin Homes has surren-
dered its Missouri Modular Unit Manufacturer and Dealer Certificates of Registra-
tion .

IT IS THEREFORE ORDERED:

1. Thatdefaultis hereby entered against Respondent, Martin Homes, Inc., d/b/a Martin
Homes, and the averments of Staff's complaint are deemed admitted.

2. Thatthe Director of the Manufactured Housing and Modular Units Program s directed
to bring a penalty action against Martin Homes, Inc., d/b/a Martin Homes, in circuit court.

3. That the Commission acknowledges that Martin Homes, Inc., d/b/a Martin Homes,
has surrendered its Missouri Modular Unit Manufacturer and Dealer Certificates of Registra-
tion.

4. That this order shall become effective on October 15, 2004.

Gaw, Ch., Murray, Clayton,
Davis, and Appling, CC., concur.

Ruth, Senior Regulatory Law Judge

" That rule also allows the Commission to set aside a default order if the respondent files a
motion to set aside the order within seven days of the issue date of the order granting default,
and if the Commission finds good cause for the respondent’s failure to timely respond to the
complaint.
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In the Matter of the Application of Union Electric Company,
Doing Business as AmerenUE, for an Order Authorizing the
Sale, Transfer and Assignment of Certain Assets, Real
Estate, Leased Property, Easements and Contractual Agree-
ments to Central lllinois Public Service Company, Doing
Business as AmerenCIPS, and, in Connection Therewith,
Certain Other Related Transactions.*

Case No. EO-2004-0108
Decided October 6, 2004

Electric §14. The Commission concluded that because the “Metro East” transfer involved
AmerenUE and its parent and affiliates, the Commission’s affiliate transaction rules neces-
sarily applied and were waived with regard to the pricing portion, but not with regard to the
record-keeping portion.

Evidence, Practice and Procedure §6. In cases brought under Section 393.190.1, the
Commission concluded that it would determine whether there was a detriment to the public
based on a cost/benefit analysis.

Electric §4. Subjectto certain conditions, the Commission authorized Union Electric Company,
doing business as AmerenUE to transfer its electric and natural gas retail operations in lllinois,
including associated system assets, to AmerenCIPS, including normal additions and retire-
ments since December 31, 2003.

Electric §45. The Commission directed that Union Electric Company doing business as
AmerenUE make a yearly contribution of $6,486,378 to the Decommissioning Trust Fund.

APPEARANCES

Joseph H. Raybuck, Thomas M. Byrne, Edward C. Fitzhenry, and David
B. Hennen, Attorneys at Law, Ameren Corporation, 1901 Chouteau Avenue,
St. Louis, Missouri 63101, for Union Electric Company, doing business as
AmerenUE, and

James B. Lowery, Attorney atLaw, Smith, Lewis, 111 South Ninth Street,
Suite 200, Columbia, Missouri 65205, for Union Electric Company, doing
business as AmerenUE.

James M. Fischer, Attorney at Law, Fischer & Dority, 101 Madison
Street, Suite 400, Jefferson City, Missouri 65101, for Intervenor Kansas City
Power & Light Company.

Robert C. Johnson, Attorney atLaw, 911 Washington Avenue, St. Louis,
Missouri 63101, for Intervenors the Missouri Energy Group.

Diana Vuylsteke, Attorney at Law, Bryan Cave, LLP, 211 N. Broadway,
Suite 3600, St. Louis, Missouri 63102, for Intervenors the Missouri Industrial
Energy Consumers.

*On December 30, 2004 the Commission issued an order granting a rehearing in this case.
See page 266 for another order in this case.
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John B. Coffman, Public Counsel, and Douglas E. Micheel, Senior Public
Counsel, Post Office Box 2230, Jefferson City, Missouri 65102, for the Office
of the Public Counsel and the public.

Steven Dottheim, Chief Deputy General Counsel, Dennis L. Frey, Senior
Counsel, and Lera L. Shemwell, Senior Counsel, Missouri Public Service
Commission, Post Office Box 360, Jefferson City, Missouri 65102, for the
Staff of the Missouri Public Service Commission.

REGULATORY LAW JUDGE: Kevin A. Thompson, Deputy Chief.

REPORTAND ORDER

Procedural History

On August 25, 2003, Union Electric Company, doing business as AmerenUE
(UE), filed its Application for Transfer of Assets, Change in Decommissioning Trust
Fund, Waiver of Affiliate Transaction Rules, and Motion for Expedited Treatment
seeking authority to transfer certain assets and to complete certain other related
transactions. UE originally requested that the Commission approve its application
“in the first quarter of 2004.”

UE seeks leave to transfer to AmerenCIPS, an affiliated regulated utility, all of
its lllinois electric utility service area assets, including certificates of convenience
and necessity, permits, licenses, and franchises issued by the state of lllinois and
various lllinois counties and municipalities, its retail electric business, customers,
transmission and distribution plant, and maintenance and labor agreements, as
well as related liabilities. Certain electric service assets, including generating
assets located in Venice, lllinois, and Keokuk, lowa, however, will not be trans-
ferred. UE also seeks leave to transfer to AmerenCIPS its gas utility service assets
located in the Metro East Service Area, including certificates, franchises, permits,
and licenses, general plant, customers, agreements, and related liabilities. UE
states that none of these assets are located in the state of Missouri and that,
consequently, there will be no impact on the tax revenues of any Missouri political
subdivision. UE states that the proposed transaction is in the public interest
because it will allow it to reallocate to Missouri its generation capacity presently
devoted to its lllinois electric service area, thus providing additional generating
capacity to serve its Missouri customers.

In connection with the above transfers, UE prays that the Commission will either
find that its affiliate transaction rules do not apply to these transactions or else waive
them. UE also prays that the Commission will authorize certain changes to its
Nuclear Decommissioning Trust Fund to reflect the proposed transactions. UE
states that it has also applied for all other necessary regulatory approvals and that
it will close the transactions as soon as the necessary approvals have all been
granted.

On August 27, the Commission issued its Order and Notice, establishing a
deadline for applications to intervene of September 17. The Missouri Energy Group
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(MEG)' filed its Application to Intervene on September 15, Kansas City Power &
Light Company (KCPL)?filed its Application to Intervene on September 16, and the
Missouri Industrial Energy Consumers (MIEC)? filed its Application to Intervene on
September 17. All of the applications were timely and unopposed. The Commis-
sion granted intervention as requested on October 6.

The parties were unable to agree on a procedural schedule and the Commis-
sion, on December 2, adopted the somewhat longer, but still expedited, schedule
proposed by Staff and supported by Public Counsel, MEG, and MIEC.

Pursuant to notice as required by statute, an evidentiary hearing was convened
at the Commission’s offices in Jefferson City, Missouri, on March 25, 2004, and
continued on March 26, March 31, April 1, April 2, and April 7, concluding on April
8. During these seven days of hearing, the Commission heard the testimony of 17
witnesses and received 81 exhibits. Much of the testimony, and many of the
exhibits, was Highly Confidential and extensive proceedings were had in camera.

The parties filed post-hearing briefs and also filed proposed findings of fact and
conclusions of law. The case was submitted on June 9, 2004.

Motion for a Preliminary Order:

On October 4, 2004, pursuant to Commission Rule 4 CSR 240-2.150(4), UE
moved for the issuance of a preliminary Report and Order and an opportunity to
respond. Public Counsel, on October 4, and Staff, on October 5, opposed the
request. The Commission is of the opinion that the parties have already provided
ample guidance in this matter and that the public interest would not be served
thereby. Consequently, the Commission will deny UE’s motion.

Issues

Because contested cases before the Commission often do not include issue-
framing pleadings, the Commission generally directs the parties in cases pending
before it to jointly develop and file a list of issues for determination by the
Commission. Shortly before the hearing, the parties must each file a statement
of position on each issue. In this way, the contested issues are framed for decision.

In the present case, the parties were unable to develop a joint list of issues and
the principal litigants — UE, Staff and the Public Counsel — each submitted a list.
Due to the delay occasioned by the parties’ inability to agree, the issues lists and
the position statements were submitted together. To reproduce the entirety of any

" The Missouri Energy Group is an unincorporated association consisting of Barnes-Jewish
Hospital, Emerson Electric Company, Holcim, Inc., Lone Star Industries, Inc., River Cement
Company, SSM HealthCare, and St. John’s Mercy Health Care. Each of these companies
purchases substantial amounts of energy from AmerenUE.

2 Kansas City Power & Light Company is itself a regulated Missouri utility.

3 The Missouri Industrial Energy Consumers is an unincorporated association consisting of
Alcoa Foil Products, Anheuser-Busch Companies, Inc., The Boeing Company, Ford Motor
Company, General Motors Corporation, Hussmann Refrigeration, ISP Minerals, Monsanto
Company, Pfizer, Precoat Metals, Procter & Gamble Manufacturing, Nestlé Purina, and Solutia.
Each of these companies is a large customer of AmerenUE.
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of those documents here would needlessly consume many pages of text. Further-
more, some of the issues and position statements are designated Highly Confi-
dential and cannot be set out here. Therefore, the Commission will briefly
summarize the parties’ principal contentions. Further details, so far as necessary
to understand the Commission’s Order, will be set out in the Findings of Fact and
Conclusions of Law that follow.

The transaction proposed by UE has been summarized above, on pages 3
and 4 of this Report and Order. UE asserted that, if the proposed transaction were
approved, certain benefits would be realized, including the addition of nearly 600
MWs of low-cost, coal-fired, base-load generation to serve UE’s Missouri custom-
ers. Other benefits include reducing UE to a one-state utility operation, subject at
the state level only to this Commission, and no longer subject to the competing
requirements of the lllinois Commerce Commission (I.C.C.). If the transaction
were not approved, on the other hand, UE warned that it might not have sufficient
generating capacity to meet its needs, perhaps as early as the summer of 2004.
Finally, UE argued that the governing legal standard requires the Commission to
approve the proposed transaction unless it is found that approval will cause a
certain, immediate and calculable detriment to the public interest.

The Commission’s Staff and the Public Counsel opposed the proposed
transaction, contending that it would indeed cause substantial detriments to the
public interest and that the benefits asserted by UE are illusory. In particular, Staff
and the Public Counsel argued that the generation assets the transfer would make
available are neither the best nor the least expensive alternative for providing
additional capacity for the future. In addition, they asserted that the transfer would
unreasonably expose Missouri ratepayers to the risk of future, “hidden” costs of
significant magnitude. Their position is that the governing legal standard does not
permit the Commission to approve a transaction of this sort if doing so will expose
ratepayers to an unreasonable risk of higher rates in the future.

Findings of Fact

The Missouri Public Service Commission, having considered all of the com-
petent and substantial evidence upon the whole record, makes the following
findings of fact. The Commission has considered the positions and arguments
of all of the parties in making this decision. Failure to specifically address a piece
of evidence, position, or argument of any party does not indicate that the Commis-
sion has failed to consider it, but indicates rather that the omitted material was not
dispositive.

In making its Findings of Fact and Conclusions of Law, the Commission is
mindful that it is required, after a hearing, to “make a report in writing in respect
thereto, which shall state the conclusion of the commission, together with its
decision, order or requirement in the premises.”™ Because Section 386.420 does
not explain what constitutes adequate findings of fact, Missouri courts have turned

4 Section 386.420.2, RSMo 2000. All further statutory references, unless otherwise specified,
are to the Revised Statutes of Missouri (RSMo), revision of 2000.
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to Section 536.090, which applies to “every decision and order in a contested case,”
to fill in the gaps of Section 386.420.5 Section 536.090 provides, in pertinent part:

Every decision and order in a contested case shall be
in writing, and . . . the decision . . . shall include or be accom-
panied by findings of fact and conclusions of law. The findings
of fact shall be stated separately from the conclusions of law
and shall include a concise statement of the findings on which
the agency bases its order.

Missouri courts have not adopted a bright-line standard for determining the
adequacy of findings of fact.® Nonetheless, the following formulation is often cited:

The most reasonable and practical standard is to
require that the findings of fact be sufficiently definite and
certain or specific under the circumstances of the particular
case to enable the court to review the decision intelligently and
ascertain if the facts afford a reasonable basis for the order
without resorting to the evidence.’

Findings of fact are inadequate when they “leave the reviewing court to
speculate as to what part of the evidence the [Commission] believed and found to
be true and what part it rejected.”® Findings of fact are also inadequate that “provide
no insight into how controlling issues were resolved” or that are “completely
conclusory.”

With these points in mind, the Commission renders the following Findings of
Fact.

The Parties:

UE, the Applicant, is a traditional, vertically-integrated electric and gas utility that
presently provides retail electric and gas services to the public in both Missouri and
lllinois. As a “vertically-integrated” electric utility, UE is engaged in the generation,
transmission and retail distribution of electricity. UE’s Missouri operations are
regulated by this Commission and its lllinois operations are regulated by the |.C.C.
Various federal agencies, including the Federal Energy Regulatory Commission
(FERC) and the Nuclear Regulatory Agency (NRA) also regulate aspects of UE’s
operations. UE serves 1.167 million retail electric customers in Missouri and
62,000 in lllinois, and 112,000 retail gas customers in Missouri and 18,000 in

5 State ex rel. Laclede Gas Co. v. PSC of Mo., 103 S.W.3d 813, 816 (Mo. App., W.D. 2003);
State ex rel. Noranda Aluminum, Inc. v. PSC, 24 S.\W.3d 243, 245 (Mo. App., W.D. 2000).
8 Glasnapp v. State Banking Bd., 545 S.W.2d 382, 387 (Mo. App. 1976).

71d. (quoting 2 Am.Jur.2d Administrative Law § 455, at 268).

8 State ex rel. Int'l. Telecharge, Inc. v. Mo. Pub. Serv. Comm’n, 806 S.W.2d 680, 684 (Mo.
App., W.D. 1991) (quoting State ex rel. Am. Tel. & Tel. Co. v. Pub. Serv. Comm’n, 701 S.W.2d
745, 754 (Mo. App., W.D. 1985)).

9 State ex rel. Monsanto Co. v. Pub. Serv. Comm’n, 716 S.W.2d 791, 795 (Mo. banc 1986)
(relying on State ex rel. Rice v. Pub. Serv. Comm’n, 359 Mo. 109, 220 S.W.2d 61 (1949)).
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lllinois. UE’s lllinois retail electric operations constitute about 6 percent of its total
retail electric operations; its lllinois natural gas customers are about 16 percent of
its total gas customers. UE’s Missouri electric rates are frozen until June 30, 2006,
as aresult of Case No. EC-2002-1. UE’s Missouri natural gas rates are frozen until
June 30, 2006, as a result of Case No. GR-2003-0517.

UE is owned by a publicly-traded, registered holding company, Ameren
Corporation (Ameren), that is not a regulated utility. Ameren owns other companies
in addition to UE, some of which are also regulated utilities, such as AmerenCIPS
(CIPS) and AmerenCILCO, operating in lllinois, and some of which are not. Ameren
owns Ameren Energy Resources Company that, in turn, owns Ameren Energy
Marketing Company (AEM), an unregulated company engaged in the sale of
electricity at wholesale, and Ameren Energy Generating Company (AEG or Genco),
an unregulated company engaged in the generation of electricity for sale at
wholesale. Genco’s generating assets, located in lllinois, formerly belonged to
CIPS.

Of the intervenors, two — MEG and MIEC - are associations of industrial
customers of UE. Their members are listed in Footnotes 1 and 3, above,
respectively. They intervened in this matter to protect their interest, which is the
continued availability of a safe and adequate supply of electricity at just and
reasonable rates. The other intervenor, KCPL, is also a traditional regulated utility
providing electricity at retail in Missouri.

The Staff of the Commission traditionally appears as a party in Commission
proceedings and is represented by the Commission’s General Counsel, an
employee of the Commission authorized by statute to “represent and appear for
the Commission in all actions and proceedings involving this or any other law
[involving the Commission.]"'

The Public Counsel is appointed by the Director of the Missouri Department of
Economic Development and is authorized to “represent and protect the interests
of the public in any proceeding before or appeal from the public service commis-
sion[.]""

The Proposed Transaction:

UE seeks leave to transfer its lllinois retail electric and natural gas operations,
including customers and the T&D (transmission and distribution) facilities serving
them, to its regulated affiliate CIPS at $138 million net book value. UE’s lllinois gas
and electric service areas are located just east of St. Louis in an area referred to
as “Metro East.” The proposed transfer includes UE'’s certificates, permits,
licenses, and franchises, its transmission and distribution plant, its retail electric
and natural gas businesses, including its customers, and various associated
maintenance and labor agreements and related liabilities. Some of UE’s electric
service assets in lllinois, however, including generating plants located in Venice,
lllinois, and Keokuk, lowa, are excluded from the proposed transfer. The transfer,
if approved and effected, is irreversible for all practical purposes.

10 Section 386.071.
1 Sections 386.700 and 386.710.
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The transfer of UE’s Metro East electric service area to CIPS would reduce UE’s
load requirement by 510 megawatts (MWs) of firm load. By this reduction, 597 MWs
of additional capacity would become available for UE’s Missouri customers.'
Because it is not possible to specify that any particular generating plant is serving
the Metro East load, that load is considered to use about 6-percent of the output of
each of UE’s plants, whereverlocated. Most of UE’s generation assets are relatively
low-cost, coal-fired, base-load plants, although there are also nuclear, hydroelec-
tric, and natural gas-fired combustion turbine generation (CTGs) assets in UE'’s
fleet, for a total capacity of 8,437 MWs. The proposed transfer, if approved, would
make an additional 6-percent slice of the output of each of these plants available
to UE’s Missouri customers. This 6-percent slice has a book value of $223 million.

With the availability of an additional 6-percent slice of UE’s generation output,
an equivalent 6-percent slice of the associated operating costs, administrative
costs, and contingent liabilities would necessarily become the responsibility of
UE’s Missouriratepayers. The transfer would not affect the capital structure of either
UE or CIPS, norwoulditaffect UE’s return on equity or the tax revenues of any political
subdivision. The transfer would make UE a Missouri-only utility, no longer subject
to the I.C.C.

The compensation for the transfer is structured in this way: CIPS will give UE
a promissory note for approximately $69 million in exchange for half of the Metro
East assets. CIPS will make payments, including interest at a market rate, to UE
to retire the note. UE will transfer the remaining half of the Metro East assets to its
parent, Ameren, as an “in-kind” dividend. UE will then transfer the assets to CIPS
as a capital contribution. Ameren has structured the transaction in this way so that
CIPS’ and UE’s capital structures and UE’s return on equity will not be significantly
affected.

The transfer proposed here has been before this Commission before, in
differing configurations, and has been approved. It has not occurred because it has
never been approved simultaneously by all three regulating bodies: this Commis-
sion, the I.C.C. and the FERC. The record shows that Staff generally favors the
transfer, but is opposed to the present configuration. The |.C.C. has approved the
electric part of the present proposal and is expected to approve the natural gas part
soon. FERC has also approved the transfer.

CIPS:

CIPS is a regulated electric and gas utility that provides services at retail to the
public in lllinois. CIPS has approximately 320,000 electric customers and 170,000
gas customers. Because lllinois has deregulated utilities, CIPS is a “pipes and
wires” company that owns no generation assets of its own and must purchase
electricity to serveits ratepayers. That electricity is provided by AEM, an unregulated
UE subsidiary, under a Power Supply Agreement that will expire on December 31,
2006. The electricity sold by AEM to CIPS is produced by Genco, which owns the
generating assets that formerly belonged to CIPS and sells electricity, through AEM,

2 Calculated using a certain reserve figure that is Highly Confidential.
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both to CIPS and on the wholesale market. Genco owns fossil fuel plants with a
total capacity of 3,231 MWs and CTGs with a total capacity of 926 MWs.

UE, CIPS, and Genco are operated as a “single control area” under a Joint
Dispatch Agreement (JDA) approved by both this Commission and the I.C.C. Under
the JDA, capacity — available energy — is dispatched to serve load without regard
to whose capacity or whose load is involved. However, inter-company transfers of
energy are tracked and billed at incremental cost. “Incremental cost” is a costing
methodology that measures only the additional costs incurred to produce the
specified increment of service; necessarily, incremental cost excludes all fixed
costs. There are no transmission charges applied to such energy transfers under
the JDA. Excess capacity is sold off-system at whatever price the market will bear.
Under the JDA, profits from such sales are shared on the basis of proportionate
native load rather than on the basis of proportionate generation. Under this
arrangement, CIPS receives a larger share of the off-system sales profits than it
would if the profits were shared on the basis of generation. The proposed transfer,
by transferring load from UE to CIPS, would also result in an increase in CIPS’ share
of the profits from off-system sales.

Generation-related Issues:

The proposed transfer would make 597 MWs of additional, existing generating
capacity available to serve the present and future needs of UE’s Missouri load. UE
estimates that the capacity increase provided by the proposed transfer would
permit it to avoid new construction that would cost ratepayers about $7.7 million
annually. Ratepayers would realize additional savings because the cost per
megawatt-hour (MWh) of the output of UE’s existing plants is significantly lower than
the cost per MWh of either purchased power or power produced by gas-fired CTGs.

1. UE’s Need for Additional Capacity:

Public Counsel’'s expert economic witness, Ryan Kind, testified that UE does
noteven need additional capacity at the present. However, Staff's expert economist,
Dr. Michael Proctor, disagreed with Kind and testified that his calculations were
“incorrect” and “overstate the capacity surplus of AmerenUE.” The specific figures
and calculations produced by the expert witnesses were designated Highly
Confidential and cannot be set out here. Nonetheless, a review of the figures
produced by Kind shows that they contradict his testimony. Kind calculated a deficit
of several hundred MWs per year for each year from 2004 through 2007 if the
proposed transfer were not approved, even assuming that AEG transfers to UE
some 550 MWs of CTGs at Kinmundy and Pinckneyville.”® Proctor testified that UE
will need additional capacity by 2006 even if the Metro East transfer is approved.
His analysis shows the greatest deficit figures of all, three or more times the level
calculated by Kind. All three expert witnesses agree, and the Commission finds,
that UE is presently in need of several hundred MWs of additional capacity.'

3 The schedule in question, No. 2 to Kind’s Rebuttal Testimony, is marked Highly Confidential
and so the specific figures are not set out here.

4 The third expert witness referred to was Richard Voytas, Jr.
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A finding that UE needs additional capacity is not the same as a finding that it
needs the amount of capacity that the Metro East transfer would provide. Economist
Kind testified that UE does not need all of the 597 MWs of additional capacity right
now. Dr. Proctor also testified that UE could phase new CTGs in over a three-year
period, a position that is at odds with his calculation of UE’s capacity needs at UE’s
chosen reserve margin figure. The Commission will return to this point later in
conjunction with its discussion of the JDA.

2. UE’sReserve Margin:

The amount of capacity UE needs turns on the size of its capacity reserve
margin. The record shows that the Ameren system has enough capacity now to
meet its load and maintain a reserve. However, as its load grows, more capacity
will be necessary. UE operates with a certain percentage of capacity in excess of
that actually needed to meet its load — the specific percentage is Highly Confiden-
tial.’® This reserve margin is necessary because a particular generating plant and
its output might unexpectedly become unavailable at any time; thus, a reserve is
essential to avoid service interruptions or a forced purchase of power at unfavorable
prices. The number of MWs that UE needs necessarily varies with the reserve level
selected. Economist Kind testified that UE’s chosen reserve percentage is too high
and that the cost of the alternative considered by UE, that of building CTGs, would
be lower if UE’s reserve margin were smaller.’® However, the record shows that
UE’s selected reserve margin figure is within the range recommended by the Mid-
America Interconnected Network (MAIN). The Commission is of the opinion that
it is not sound public policy to urge an electric utility to reduce an otherwise
reasonable reserve margin for reasons of economy. The Commission finds UE’s
reserve margin figure to be reasonable and accepts that it is the appropriate figure
to use in resource planning to meet UE’s present and future capacity needs. The
Commission also notes Dr. Proctor’s testimony that Kind’s focus on UE’s capacity
need and reserve margin ignores the energy cost savings that the transfer would
bestow on UE’s Missouri customers.

3. The Least Cost Alternative Analysis:

UE calculated that the proposed transfer is the “least-cost alternative” by which
to provide the necessary additional capacity. UE compared the proposed transfer
to a single alternative scenario, in which it would instead immediately build
sufficient new CTGs to provide an equivalent amount of additional capacity — these
are the source of the avoided construction costs cited by UE as a benefit of the
transfer. Public Counsel and Staff criticized UE’s least cost analysis for several
reasons, one being that it improperly inflated the cost of the CTG option by
assuming that all of these units would be built immediately. The Commission will
return to this point below in its discussion of the JDA.

5 More technically, “reserve margin” is the amount of unused and available generation when
the system is at peak load, expressed as a percentage of total capacity.

6 Because less MWs would be needed and fewer CTGs would have to be built.



UNION ELECTRIC COMPANY 25
13 Mo. P.S.C. 3d

UE’s least-cost analysis showed that, with respect to providing additional
generation capacity, the proposed transfer would save $2.4 million to $2.5 million
annually over the alternative of constructing CTGs. UE’s analyst, Richard Voytas,
testified that the Metro East transfer’s cost is estimated at $418.4 million present
value ($43.1 million annually on a levelized annual cost basis) compared to an
estimated $429.4 million present value ($45.5 million annually on a levelized
annual cost basis) for adding 597 MWs of CTGs." Voytas calculated the cost
difference between the two options using a test year analysis, which he then
projected out over 25 years. Consequently, his analysis did not reflect how the test
year values might actually vary over the course of 25 years. For example, one
element included in Voytas’ calculation was revenue derived from the sale of SO2
emission allowances. The record shows conclusively that the level of revenue
Voytas used for the test year could not actually be sustained over 25 years because
insufficient allowances are available. For this reason, Staff's witness Proctor
suggested that the Commission should delay the transfer and require UE to redo
its 25-year analysis as a true multi-year analysis.

Voytas used the 12 months ending December 31, 2002, as his test year.
However, he used 2001 figures for revenue from the sale of SO2 emission
allowances rather than the 2002 figures because he considered the former to be
amore typical year. The 2001 figures were almost twice those of 2002. Kind testified
for the Public Counsel that using the 2002 SO2 allowance sales figures would
result in a higher revenue requirement for the Metro East transfer option and would
reduce its purported benefits by more than half, to an annual figure of only $1.7
million.

Voytas admitted that he overstated the cost of the CTG option by some $800,000
by use of a 2-percent annual escalation factor for operations and maintenance
(O&M) costs in that option that was not applied in the transfer option. Public Counsel
asserted that Voytas also overstated the cost of the CTG option by pricing CTGs at
$471 per kilowatt (kW) where a more reasonable price would be $450/kW. In fact,
Kind testified that making only two adjustments to the analysis, namely, (1) the use
of the 2002 SO2 allowance sales revenue figures rather than 2001 figures and (2)
pricing CTGs at $450/kW rather than $471/kW, shows that the CTG option actually
would cost about $100,000 less than the Metro East transfer option.

First, the Commission generally agrees with UE that Voytas’ projection of his
test year analysis over 25 years was reasonable given the necessarily highly
speculative nature of predictions of how the test year values might change over that
period. As UE explained, this position does not ignore the change of values over
time but rather assumes that pressures in either direction will cancel out. With
respect to the SO2 allowance revenue figures, however, it was clearly incorrect to
use the 2001 figures, however typical, where that level of sales cannot be sustained
over the 25-year period. For this reason, the Commission accepts Public Counsel’s

7 The estimated cost of the CTG option used here, $429.4 million present value, includes the
$12.3 million adjustment for likely revenues from off-system sales discussed below, at pages
19-20.
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estimate, based on the 2002 sales figures, and finds that the value of the
generation-related benefit of the Metro East transfer must be reduced from $2.4
million to $1.7 million on an annual basis to reflect the use of the 2002 SO2 sales
revenue figures. The Commission notes that the record does not show what level
of SO2 sales could be sustained over 25 years; Public Counsel’s figure is accepted
as the correct figure for the test year.

The Commission does not agree with Public Counsel, however, that UE erred
by pricing CTGs at $471/kW. Staff witness Proctor testified that UE’s $471/kW figure
was based on the average cost of a mix of larger, less expensive CTGs and smaller,
more-flexible-but-more expensive CTGs. The record shows that such a mix of units
is required in order to achieve the greatest possible operating flexibility and
efficiency and that UE would build such a mix if the proposed transfer is not
approved. For this reason, the Commission finds that the $471/kW figure used by
UE was appropriate.

Another area of disagreement involved the degree to which revenues from the
sale of excess capacity could be expected to offset the cost of the CTG option. Staff
asserted that Voytas used inappropriate assumptions concerning the total margin
on sales of excess capacity. Voytas’ “mark to market”'® analysis assumed that the
CTGs would operate whenever the incremental cost of CTG generation was below
the current spot market price of electricity; but Voytas also assumed that UE would
sell only 50-percent of the power so generated, thereby reducing the level of profits
from off-system sales available to offset costs. Voytas testified that he made this
reduction to address transmission constraints, depth of market, and the use of CTG
generation to serve native load. Staff witness Proctor criticized the 50-percent
reduction as “arbitrary” and testified that UE should have performed a detailed
analysis to determine the actual effect of these three factors on off-system sales
revenue rather than simply applying an arbitrary reduction factor unsupported by
any empirical data. Forexample, Proctor testified that if UE actually needs the output
of the CTGs to serve native load only 5-percent of the time, then off-system sales
should be rated at $23.3 million in present value rather than $12.3 million, with the
resultthatthe CTG option would cost only $418.4 million, exactly the cost of the Metro
East transfer option as estimated by Voytas.

Voytas, however, testified that Proctor’s 5-percent figure was unreasonable
because it assumed that virtually all of the output of the CTGs would be available
for sale off-system over a 25-year period. In 2003, Voytas testified, UE used 49.4-
percent of the output of its newest CTGs at Peno Creek to serve native load. Voytas
further testified that UE’'s Asset Mix Optimization (AMO) studies showed that
between 35-percent to 80-percent of the output of the CTGs would be available for
off-system sales, depending on the scenario. Voytas testified that the 50-percent
reduction figure he used was therefore a “reasonable and prudent” choice in the
middle of the range predicted by the AMO studies. Based on UE’s actual experience
with the Peno Creek CTGs and the results of UE's AMO studies, the Commission

8 A “mark to market” analysis compares forward electric price curves to the variable cost of
operating the CTGs for every hour of the analysis period.
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finds that the 50-percent figure used by Voytas was not arbitrary and was a
reasonable estimate of the output likely to be available for off-system sales.
Therefore, the Commission finds that the appropriate estimated revenue level for
off system sales under the CTG option is $12.3 million.

The Commission agrees with Public Counsel that it is appropriate to reduce
the cost of the CTG option by the amount of expected off-system sales revenue,
thereby reducing the cost from $441.7 million to $429.4 million, only about $11
million higher than the present value cost of the Metro East transfer option at $418.4
million. Proctor characterized this $11 million difference between the two options
as “extremely small,” given the scale of the figures involved, so that, “from a purely
economic perspective, the expected costs of the two alternatives are almost
identical.”

Both Kind and Proctor testified that not all of the 597 MWs of additional capacity
that the transfer would provide are needed immediately by UE. In that case, the
excess production should be available for sale and the proceeds should be
deducted from the cost of the Metro East transfer option just as the expected off-
system sales proceeds are deducted from the cost of the CTG option. However,
any excess capacity released by the Metro East transfer would not be available for
sale due to the JDA and the Power Supply Agreement referred to above. Under
those agreements, the excess capacity produced by the Metro East transfer would
be used to meet CIPS’ native load, including the Metro East load transferred away
by UE.

4. RFPs and the JoppaPlant:

Kind testified that Voytas’ Least Cost Analysis was improper because it
compared the cost of the Metro East transfer option to only a single alternative. Kind
suggested that UE should have used RFPs — Requests For Proposals — to identify
other possible options. Kind also testified that UE had ignored the approximately
400 MWs received annually from a particularly efficient — and thus low-cost — coal-
fired plant at Joppa, lllinois, owned by EEInc. Ameren owns a controlling interest
in EEInc. and, according to Kind, should therefore be able to dictate that those 400
MWs remain available.

Both the Commission’s Staff and UE joined in the view, which the Commission
accepts, that RFPs are not appropriate for long-term resource planning. Dr. Proctor
testified that the appropriate way to meet long-term capacity needs is to build a new
plant. RFPs, by contrast, are a way to obtain short-term power supplies.

The Joppa Plant presents a different issue. UE owns 40-percent of EEInc. and
receives 40-percent of the Joppa Plant’s output under a contract that will expire at
the end of December 2005. UE offered testimony that that contract will not be
renewed because it is unprofitable for EEInc. to sell that power to UE at the price
mandated by this Commission’s Affiliate Transaction Rules, a price that is below
market price. UE’s share of EEInc. is an investment owned by UE’s shareholders
and UE has an obligation to maximize the return on that investment. The record
shows that EEInc. no longer bids on UE’s RFPs.

The Commission finds that the record shows that the output of the Joppa Plant
will not be available after the end of 2005. Whether it should be available is a different
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question, one that is outside the scope of this case. Proctor disagreed with Kind
regarding the EEInc. contract. Proctor testified that, in UE’s long-range resource
plan, the termination of the EEInc. contract is linked not to the Metro East transfer,
but rather to the addition of 330 MWs of CTGs at Venice, lllinois. The Venice CTGs
will replace a coal-fired plant at that location that UE retired. Proctor specifically
disagreed with Kind’s conclusion that the capacity freed by the transfer would be
unnecessary if the EEInc. contract were renewed and stated that renewal of that
contractwould permit UE to delay the addition of new capacity by only a year. Proctor
stated that renewal of the EEInc. contract should not be a condition for approval of
the Metro East transfer.

The Commission finds Proctor’s testimony on this point to be more credible
than Kind’s. The record shows that the Joppa output will not be available after the
end of 2005 and that UE is replacing that capacity with CTGs at Venice. Thus, as
Proctor testified, the proposed Metro East transfer is unrelated to the Joppa
contract. A simple count of the MWs involved supports Proctor’s conclusion that
UE would soon need additional capacity even if the Joppa contract were renewed.

5. The Joint Dispatch Agreement:

As has been stated above, UE and CIPS are operated as a single control area
under a JDA. The JDA provides that profits from off-system sales are distributed
to the participants on the basis of comparative load rather than comparative
generation. This arrangement favors CIPS rather than UE because CIPS has a
large load and no generation. The transfer of the Metro East load from UE to CIPS
will exacerbate this inequity. Although UE doesn’t believe the JDA needs to be
modified in this respect, UE has stated that it will obtain a modification of the JDA
to distribute profits from off-system sales based on generation rather than load if
necessary to gain approval of this transfer. This amendment would provide
financial benefits to UE of at least $7 million annually, and perhaps as much as $24
million annually.

The JDA also provides for the transfer of energy between the participating
entities at incremental cost. As noted above, the effect of the JDA and the Power
Supply Agreement in the event that the Metro East transfer is carried out would be
to require that any power produced by UE that is not needed to meet its load would
be available to CIPS at incremental cost to meet its load requirements. In other
words, the Metro East ratepayers would continue to be served by the same 6-
percent slice of UE’s generation that serves them now, but they would no longer
pay any portion of the fixed costs of that generation. At present, the Metro East
ratepayers pay approximately 6-percent of UE’s generation-related fixed costs.
Fixed costs are those that do not vary with the amount of production.

Transmission-related Issues:

The proposed transfer includes certain transmission assets owned by UE,
constituting 14.33-percent of all of UE’s transmission plant. These facilities
connect the generating plants at Venice, lllinois (75 MWs, soon to be increased by
330 MWs to 405 MWs), Pinckneyville, lllinois (330 MWs), Joppa, lllinois (405 MWs),
and Keokuk, lowa (12 MWs), to the Missouri grid. These transmission assets
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presently serve UE’s Missouri customers and will continue to be necessary to serve
UE’s Missouri customers. If the proposed transfer is approved, title to these
transmission assets will be transferred to CIPS.

UE performed an analysis of the financial impact on Missouri ratepayers of the
transfer of the Metro East transmission assets. That analysis showed that the
transfer would confer a net annual benefit on Missouri ratepayers of $0.385 million,
increasing to $1.503 million after movement to MISO due to the reduction of
transmission revenues by 25-percent. Proctor testified that UE made certain errors
in its analysis that caused it to significantly understate the net annual benefit of the
transfer to Missouri ratepayers. Specifically, Proctor stated that UE had failed to
include the further allocation between its Missouri retail customers and its
wholesale customers, an error that resulted in an overstatement of the transmis-
sion cost of service for Missouri retail customers of about $1.4 million. Proctor also
stated that UE made an additional rounding error that resulted in the understate-
ment of the benefits of the transfer by $271,000 annually. Finally, Proctor stated that
using the traditional 12-coincident-peak allocation factor rather than the 4-coinci-
dent-peak allocation factor adopted by UE for its analysis results in additional
benefits of $100,000 to $200,000 annually. Proctor concluded that the net annual
benefit of the transfer would actually be $2.033 million, increasing to $3.089 million
after movement to MISO. No party contested Proctor's conclusions and the
Commission accepts Dr. Proctor’s figures.

Under the JDA, as noted previously, UE and CIPS are operated as a single
control area. The transmission assets in question play a fundamental role in the
single control area architecture because they are the conduit over which power is
exchanged by UE and CIPS. The purpose of a control area is to dispatch and
regulate generation. Every control area is connected at various points with adjacent
control areas; these points of interchange are metered on a real-time basis. This
metering provides instantaneous information to the control area operator so that
generation output can be regulated to maintain balance with native load and net
scheduled interchange, that is, net imports or exports of power.

Because of the single control area operating design, there are now no
transmission charges for power transferred between UE and AEG/CIPS. However,
Staff fears that CIPS may seek to recoup lost revenues by imposing such
transmission charges if the JDA is modified as has been suggested in this
proceeding. Staff witness Proctor described a “worst-case scenario” in which
Missouri ratepayers would have to pay $13.8 million annually to access the
generation from Venice, Pinckneyville, Joppa, and Keokuk over CIPS’ transmission
facilities. The Commission notes that Proctor himself rated the worst-case
scenario as only 20-percent to 25-percent likely to occur. If it did occur, the impact
would be an additional $0.80 per UE customer per year. UE has transferred
functional control of these transmission assets to the MISO via its relationship with
GridAmerica.™®

9 Approved by this Commission in Case No. EO-2003-0271.
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Issues Related to the Decommissioning Trust Fund:

One of UE’s generating stations, in Callaway County, Missouri, is a nuclear
reactor. Alarge sum, some $515,339,000 in 2002 dollars, will eventually be needed
to decommission that plant at the end of its useful life. UE’s electric customers,
including the 62,000 retail electric customers in the Metro East area, contribute
toward that amount through the rates that they pay. The collected amounts are held
in the Callaway Decommissioning Trust Fund, which presently has an estimated
after-tax market value of $191,220,140.59.

The Commission redetermines the eventual cost of decommissioning, and
the necessary contribution of the ratepayers to meet that cost, every three years in
a proceeding referred to as the triennial review. The estimated cost of decommis-
sioning is allocated to UE’s three jurisdictions using 12-month coincident peak
demand allocation factors. The three jurisdictions are Missouri Retail, Illinois
Retail and Wholesale; Missouri Retail is allocated responsibility for 91.27-percent
of the estimated cost of decommissioning. The start of the next triennial review,
on September 1, 2005, was about 15 months away at the time of hearing in April
2004. Decommissioning costs, according to UE’s 10-K filed with the SEC, will
increase by 3.5-percent annually through 2033. The Commission’s estimate of
total decommissioning costs has increased at each triennial review.

If the Metro East transfer is approved, there will only be two jurisdictions,
Missouri Retail and Wholesale. The allocation factor applicable to Missouri Retail
will increase to 98.01-percent and Missouri ratepayers will become responsible
for approximately $22.0 million in decommissioning costs that are presently the
responsibility of the lllinois Retail ratepayers in the Metro East area.?® As an offset
to this amount, UE will transfer 98-percent — $13.8 million in after tax value — of the
funds in the lllinois subaccount of the Decommissioning Trust Fund to the Missouri
subaccount. Decommissioning costs will be allocated 98-percent to Missouri
Retail and 2-percent to Wholesale, which is how the energy will be used after the
transfer. Decommissioning costs were reallocated in this manner when UE sold
its lowa retail electric service area in 1992 and Missouri ratepayers became
responsible for the portion of the decommissioning costs that had been the
responsibility of UE’s lowa ratepayers.

Until the next triennial review, UE would contribute $6,214,184 annually to the
Decommissioning Trust Fund as established by this Commission at the last
triennial review. This amount, equal to 0.37-percent of UE’s annual Missouri
operating expenses, excludes the $272,554 collected annually for this purpose
from the Metro East ratepayers in lllinois. UE has offered a “Zone of Reasonable-
ness” analysis that suggests that there is no need for the $272,554 contribution
at decommissioning inflation rates up to 3.854-percent; in other words, that the
annual contribution of $6.2 million will result in adequate funding even if that target
is inflated annually by the designated percentage. UE’s witness Kevin Redhage

20 Calculated as follows: $536,000,000 (total decommissioning cost in 2003 dollars) x 0.9801
(Missouri share after the transfer) - $536,000,000 x 0.9127 (Missouri share before the
transfer) = $36,126,000 - $13,526,000 (current market value of the lllinois sub-account) =
$22,600,000.
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testified that the present decommissioning inflation rate is 3.472-percent, calcu-
lated using three weighted factors (labor, 65-percent; energy, 13-percent; and
burial cost, 22-percent). Nonetheless, UE has offered to make that contribution
itself until the next triennial review if it is necessary to obtain approval of the proposed
transfer.

Costs and Liabilities:

Both Staff and the Public Counsel argued that the proposed transfer would be
detrimental to the interests of Missouri ratepayers because of the treatment of
certain costs and liabilities under the agreement between UE and CIPS. These
include items arising prior to the transfer, such as debt on the property transferred
to lllinois, workers compensation and other employee-related claims, personal
injury claims, products liabilities, common general liabilities, under-reserved
claims, and environmental liabilities. Many of these categories include items both
known and unknown. Another consideration is items arising after the transfer, such
as capital investments necessary in the future to comply with increasingly stringent
environmental regulations. With respect to the items arising pre-transfer, Staff and
Public Counsel contend that the UE’s proposal will not leave CIPS with its fair share
of the known items and will release the Metro East ratepayers from their fair share
of the unknown items. With respect to future capital costs made necessary by
environmental regulations, Staff and Public Counsel contend that UE’s least cost
analysis is seriously flawed because it does not include the likely rate impact of
these costs. The netimpact of the transfer will be to increase the existing exposure
of Missouri’s ratepayers on these liabilities by 6-percent.

1. Pre-transfer Costs and Liabilities:

The agreement between UE and CIPS provides for the transfer of certain
liabilities to CIPS. These include (i) balance sheet liabilities relating to UE’s Illinois
retail operations; (ii) trade payables relating to UE’s lllinois retail operations; (iii)
liabilities and obligations on contracts relating to UE’s lllinois retail operations,
insofar as they arise after the closing date of the transfer; (iv) litigation-related
liabilities relating to UE’s lllinois retail operations, insofar as they arise after the
closing date of the transfer; (v) environmental liabilities relating to UE’s lllinois retail
operations, insofar as they arise after the closing date of the transfer, specifically
including (1) the Alton Manufactured Gas site and (2) any pre-closing environmental
liabilities relating to UE’s lllinois retail operations insofar as they are covered by
UE’s existing environmental adjustment clause riders approved by the I.C.C.; (vi)
accounts payable on natural gas purchased for resale and not yet paid; (vii) accrued
payroll and employee vacation liability; (viii) liabilities relating to customers of UE’s
lllinois retail operations, whether arising pre-closing or post-closing; and
(ix) franchise fees, gross receipts taxes and utility taxes relating to UE’s lllinois retail
operations, whether arising pre-closing or post-closing.

The agreement provides that any liabilities not expressly noted as transferring
to CIPS will remain with UE, including (i) all pre-closing liabilities relating to UE’s
lllinois retail operations; (ii) all employee liabilities relating to UE’s lllinois retail
operations, whenever asserted, arising prior to closing, including workers com-
pensation, wage and hour, and the like; (iii) liabilities due to litigation relating to UE’s
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lllinois retail operations, whether pending at closing or filed after closing but based
on pre-closing events; (iv) products liabilities, safety liabilities and environmental
liabilities based in whole or in part on pre-closing events or conditions, including
claims over services, personal injury, property damage, environmental claims,
hazardous materials, employee health and safety, and violation of applicable laws;
(v) taxes, except as expressly assumed by CIPS; and (vi) all liabilities relating to
assets retained by UE, including generation-related environmental liabilities.

The agreement between UE and CIPS provides that almost all of the existing
general corporate liabilities will stay with UE. “General corporate liabilities” are
those which cannot be assigned directly to a particular line of business. There are
22 liability accounts on UE’s balance sheet and the record shows how each
balance sheet account will be treated if the transfer occurs. The Unrecovered
Purchased Gas Costs account is not affected by the transfer and will stay with UE.
Reserves for existing lawsuits, asbestos claims, and worker's compensation
claims will stay with UE. These amounts have already been expensed. Environ-
mental liabilities with a reserve on the books will stay with UE, except for the Alton
Manufactured Gas Site, which will be transferred to CIPS. The Asset Retirement
Obligation Liability account, which is offset by a balance sheet asset, will stay with
UE, as will the corresponding asset. These accounts will have no cost of service
impact going forward.

Accounts Payable will stay with UE, but these amounts are already expensed
and will thus have no impact on rates. Invoices from MRT for natural gas used in
lllinois will transfer to CIPS. The latter amounts have never been included in
Missouri’s cost of service. Charges owed to Ameren Services (AMS) will move to
CIPS post-closing. These amounts have already been expensed and will have no
impact on rates. lllinois customer deposits will transfer to CIPS, as will lllinois
customer advances in aid of construction.

Interest on long-term debt will stay with UE; there is no cost of service impact
because the interest is “below the line.” Short-term debt will also stay with UE. The
interest expense is “below the line” and thus excluded from cost of service. Also,
short-term debt is not included in calculating UE’s return on equity. The Dividends
Declared account will stay with UE. This item is also “below the line” and will have
no cost of service impact. Taxes applicable to the transferred assets will be
transferred to CIPS. Taxes collected by UE from its employees and customers will
be paid over to the various taxing authorities. A proportionate amount of Accumu-
lated Deferred Income Taxes will be transferred to CIPS.

Liability for Employee Wages Payable for transferred employees will transfer
to CIPS. Accrued vacation liability for transferred employees will transfer to CIPS.
Other items in the Miscellaneous Current and Accrued Liabilities account will stay
with UE, but have already been expensed. Pre-closing pension liability will not be
transferred. Post-closing pension liability for transferred employees will transfer
to CIPS. Current pension liability has already been expensed. Current liabilities
for Post Retirement Benefits have already been collected in rates and will stay with
UE.

Post-closing liabilities will transfer to CIPS. Derivative Instrument Liability
under FAS 133 is not applicable to the businesses being transferred, and so will
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stay with UE. Accumulated Nuclear Decommissioning will not be transferred. The
Other Regulatory Liabilities account is the other side of the FAS 109 balance sheet
entry. It is offset by entries in the Accumulated Deferred Income Taxes account
already mentioned. A proportionate amount of this account is being transferred to
CIPS. It has no cost of service impact. A proportionate amount of Accumulated
Deferred Investment Tax Credits is being transferred to CIPS, as is a proportionate
amount of the Accumulated Deferred Income Taxes Accelerated Amortization
Property, the Accumulated Deferred Income Taxes Other Property, and the Accu-
mulated Deferred Income Taxes Other accounts.

Staff contends that the compensation that UE would receive under the agree-
ment is thus inadequate, because it represents only the net book value of the
transferred assets and includes nothing additional for the retained liabilities. The
record shows that the assets being transferred are security for certain bonds that
UE will retain. Missouri ratepayers, therefore, will be responsible for paying the debt
on the assets being transferred.

UE will retain all pre-transfer environmental liabilities except for the Alton
Manufactured Gas Plant and any other such liabilities covered by UE’s existing
riders. UE dismisses these liabilities as “speculative” because their eventual
magnitude cannot now be known. Staff asserts that Missouri ratepayers should
not pay for the 6-percent of the environmental liabilities that arose when that share
of the generation benefited lllinois ratepayers. Staff argues that 6-percent of these
liabilities should either stay with lllinois or that UE should be adequately compen-
sated for assuming them. Some 49 lawsuits regarding injuries due to asbestos
exposure at UE premises have already been filed, seeking a total of $2,450,000
in damages outside of legal fees and costs. UE will retain these liabilities under
the transfer agreement. When CIPS and CILCO transferred generation assets to
Genco and AERG, they agreed to indemnify them for any pre-transfer, asbestos-
related claims. The agreement between UE and CIPS does not include any such
indemnity clause. With respect to the asbestos claims, the record shows that, while
49 are pending, UE has obtained dismissal of 50 and has settled 22 more. UE has
established a reserve of $30 million for such claims and the potential exposure of
Missouri ratepayers if the transfer is approved is 6-percent of any shortfall.

UE must fund the cleanup of hazardous waste sites regardless of fault. One
such site is the former Sauget Generating Station in lllinois. While UE’s estimated
share of the Sauget remediation costs is proprietary and cannot be set out here,
the likely impact on Missouri ratepayers is less than $1 million. However, the other
company liable for the Sauget cleanup, Solutia — formerly known as Monsanto —
is in bankruptcy and may not be able to pay its share of the Sauget remediation
costs. UE’s 10-K suggests that the Sauget costs could be as much as $26 million
if Solutia makes no contribution. The impact of that amount on Missouri ratepayers
would be $1.56 million by 2010.

The agreement between UE and CIPS specifically transfers all liability for
remediation at the Alton Manufactured Gas Plantto CIPS. The I.C.C. allows utilities
to recover remediation costs in rates from lllinois ratepayers and that remediation
is in rates in the Metro East service area. The current amount deferred for UE, net
of recoveries, is $1 million.
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2.  Future Environmental-related Capital Costs:

One criticism that Public Counsel made of Voytas’ least cost analysis was that
his projection of test year values over 25 years inappropriately assumed that the
cost of complying with environmental regulations would not change over that
period. UE’s own 10-K, a form filed with the S.E.C., however, projects environment-
related capital investments of $863 million to $1,163 million over the next 15 years,
an additional 6-percent of which will become the responsibility of Missouri
ratepayers if the Metro East transfer is approved. Assuming a 10-percent Return
on Equity (ROE), these capital investments will cost ratepayers between $5.1
million and $7.0 million annually due to the increased rate base on which UE would
be earning a return. Although the figures in the 10-K are estimates, the Missouri
Supreme Court has said that the PSC should use estimates where actual figures
are unavailable.?! These projected expenditures are not speculative; they are likely
enough that UE included them in its 10-K for consideration by investors.

The proposed transfer will make available for UE’s Missouri customers an
additional 6-percent slice UE’s existing generating capacity. Necessarily, with this
extra capacity will come responsibility for an additional 6-percent of any associated
future environmental liabilities. As noted above, Public Counsel calculated this
additional burden at between $5.1 million and $7 million annually. For this reason,
Kind testified that these coal-fired plants are not “low-cost” plants, as UE claims,
but increasingly high-cost plants as increased environmental regulation takes
hold in the near future.

An associated matter has to do with SO2 emission allowances, already
discussed above. SO2 is a pollutant released into the air by burning coal. The
allowances, each of which authorizes the release of one ton of pollutants, are
necessary for utilities with coal-fired plants. The Environmental Protection Agency
allocates a number of allowances to each utility each year. UE aggressively
markets its SO2 allowances to other utilities, leading Staff and Public Counsel to
fear that UE will find itself without the necessary number of allowances. In that case,
the company would have to install expensive pollution-control equipment at its
plants sooner than would otherwise be necessary and, should the Metro East
transfer be approved, Missouri ratepayers would have to pay an additional 6-
percent of the costs of such a debacle. Staff's witness, Campbell, testified that the
costs of emission-control systems would run into the hundreds of millions of
dollars.

The record shows that UE has one of the largest SO2 allowance banks in the
country. If environmental regulations don’t change and UE makes no further sales,
it has enough allowances on hand now to last through 2033. UE was allotted 1.6
million Phase | allowances and it has sold only 474,829, which is less than half
of the total. The forecasts in UE’s 10-K are possible levels of future capital
expenditures for environmental purposes. It is by no means certain that these
expenditures will ever actually be made. In any event, UE’s Missouri ratepayers will

21 St. ex rel. Martigney Creek Sewer Co. v. Public Service Commission, 537 S.W.2d 388, 396
(Mo. banc 1976).
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certainly bear the costs of over 90-percent of such expenditures as are actually
made. What is at issue is an additional 6-percent share, or an annual increase of
$6.54 to each UE customer if the capital expenditures are actually as high as Public
Counsel predicts, at a 10-percent ROE.

Natural Gas Issues:

Staff withess Dave Sommerer suggested that there are two detriments with
respect to the proposed transfer of the Alton natural gas retail service area. First,
that the small Fisk/Lutesville service area in Missouri might then be unable to obtain
transportation on as good terms as it has heretofore enjoyed. Specifically, the
Missouri Fisk/Lutesville customers will lose the benefit of including their supply
contracts in the much larger Alton gas supply contracts. Second, that gas-related
costs at the Venice and Meramec power plants might increase due to the loss of
a beneficial “piggybacking” relationship with the Alton natural gas service area. The
Alton and Fisk/Lutesville Local Distribution Companies (LDCs) are served by a
single firmtransportation contract that will expire on Oct. 31,2006. Atthattime, AEFS
— another Ameren subsidiary — will negotiate a new contract, which UE’s witness
Massman testified will probably be just as good. Sommerer, however, testified that,
if the transfer is approved, the power plants will replace firm, no-notice contracts
for peak summer demand with uncertain, stand-alone supply and transportation
arrangements relying on the volatile spot market. Massman insisted that the gas
supply to the Venice and Meramec plants would not become either less certain or
more costly because of the proposed transfer. The plants’ needs were always
subordinate to those of the Alton LDC. The plants were charged the market price
for transportation and can thus still obtain it at that price; the plants used the
arrangement rarely; Alton allocated the highest-priced gas to the plants each
month; and the plants can still obtain storage from the transporter just as Alton did.

Dave Sommerer testified for Staff that the “worst-case scenario” impact for Fisk/
Lutesville would be a $10,000 annual cost increase, equating to a $0.50 per month
increase for the average customer. UE’s witness, Massman, testified that neither
asserted detriment is plausible in his opinion. Massman testified that the impact
of the worst-case scenario with respect to the Venice and Meramec power plants
would be an annual increase of $0.084 to the electric bill of UE’s average Missouri
customer. Based on the record, the Commission finds that the asserted detri-
ments are not likely to occur. If they do occur, their impact would be minimal.
Sommerer testified that the worst-case outcomes might occur, while Massman,
who actually manages these matters for UE, insisted that they were unlikely. The
Commission finds Massman’s testimony to be the more credible. The record
shows, and the Commission finds, that the financial impact of even the worst-case
scenarios would be very small.

Conclusions of Law

The Missouri Public Service Commission has reached the following conclu-
sions of law.
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Jurisdiction:

The record shows that UE is in the business of owning, operating, controlling,
and managing electric plant and natural gas plant for the purpose of selling
electricity and natural gas to others. UE is therefore both an electric corporation and
a gas corporation as defined in Section 386.020, and is a public utility as defined
in that section, subject to regulation by this Commission under Chapters 386 and
393, RSMo.

UE proposes to sell to its affiliate, CIPS, its retail natural gas and electric
operations in lllinois, including the customers and the transmission and distribu-
tion facilities that serve them. None of the property is located in Missouri, but some
of it, particularly certain electric transmission facilities, directly serve UE’s Missouri
customers by transmitting electricity to them from UE’s lllinois and lowa power
plants. Some of the other assets, such as the natural gas LDC in Alton, lllinois,
indirectly impact UE’s Missouri gas and electric operations. The effect of the
transaction will be to reduce UE’s native load, thereby making a larger percentage
of the output of its existing power plants available to serve its remaining customers,
all of whom will be located in Missouri.

Section 393.190.1 provides, in pertinent part:

No gas corporation, electrical corporation, water cor-
poration or sewer corporation shall hereafter sell, assign,
lease, transfer, mortgage or otherwise dispose of or encum-
ber the whole or any part of its franchise, works or system,
necessary or useful in the performance of its duties to the
public * * * without having first secured from the commission
an order authorizing it so to do. Every such sale, assignment,
lease, transfer, mortgage, disposition, encumbrance, merger
or consolidation made other than in accordance with the order
of the commission authorizing same shall be void. * * *
Nothing in this subsection contained shall be construed to
prevent the sale, assignment, lease or other disposition by any
corporation, person or public utility of a class designated in this
subsection of property which is not necessary or useful in the
performance of its duties to the public, and any sale of its
property by such corporation, person or public utility shall be
conclusively presumed to have been of property which is not
useful or necessary in the performance of its duties to the
public, as to any purchaser of such property in good faith for
value.

The cited statute does not make any distinction as to the location of the property
in question, whether in Missouri or elsewhere. Rather, it makes a distinction that
turns on whether or not the property in question is “necessary or useful” to the utility
in the performance of its duties to the public. The record shows that all of the property
in question is “necessary and useful” to UE in serving its natural gas and electric
retail customers. Therefore, the Missouri Public Service Commission finds that it
has jurisdiction over the proposed transfer pursuant to Section 393.190.1.
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The Affiliate Transaction Rule:

UE seeks a waiver of the Commission’s electric and gas affiliate transaction
rules, 4 CSR 240-20.015 and 4 CSR 250-40.015, to the extent necessary to
authorize the Metro East transfer. However, UE contends that a waiver is not
necessary in the circumstances presented by this case because the transfer is not
within the scope of those rules. The rules are designed to protect ratepayers from
a transaction that is not at arms-length and which may thus result in exorbitant
prices being imposed on ratepayers.?

Staff and OPC contend that it is not in the best interests of UE’s regulated
customers to acquire power plants with pre-existing environmental liabilities. And,
for this reason, they argue that the proposed compensation is not prudent,
adequate, nor reasonable. They assert that this is exactly the sort of transaction
to which the affiliate transaction rules were meant to apply. They argue that the
present transaction is within the affiliate transaction rules because it involves the
regulated entity (UE), its unregulated parent (Ameren) and a regulated affiliate
(CIPS).

The Commission has authority to “inquire as to, and prescribe the apportion-
ment of, capital, earnings, debts and expenses” between the regulated entity and
its parent and affiliates.?® In utility regulation, “the dominant thought and purpose
of the policy is the protection of the public while the protection given the utility is
merely incidental.” The purpose of the affiliate transaction rules is to prevent
cross-subsidization, in which a conglomerate including a regulated entity seeks
to shift the costs of its unregulated activities to its regulated customers. The
Commission agrees with Staff and Public Counsel that the affiliate transaction
rules necessarily apply to the Metro East transfer, involving as it does UE, its parent
and its affiliates.

UE seeks a waiver of Commission Rules 4 CSR 240-20.015 and 4 CSR 250
-40.015. UE points out that, under 015(10)(A) (the two rules are identical in this
respect), there are two ways to obtain a waiver, and only the second of these —
(10)(A)2 — includes the “best interests of the regulated customers” standard cited
by Staff and Public Counsel. The first way — (10)(A)1 — simply requires a written
application to the Commission. The Commission agrees that UE has correctly
analyzed the regulations and its Application constitutes the required written
application. The Commission may grant the written application for good cause
shown. In the present case, “good cause” would be a finding that the proposed
transfer will confer a net benefit.

The Governing Standard under Section 393.190.1:

Section 393.190.1 does not contain a standard to guide the Commission in the
exercise of its discretion; that standard is provided by the Commission’s own rules.
An applicant for such authority must state in its application “[tlhe reason the

22 Atmos Energy Corp. v. Public Service Commission, 103 S.W.3d 753 (Mo. banc 2003).
2 Section 393.140(12).

24 De Paul Hosp. School of Nursing, Inc. v. Southwestern Bell Telephone Co., 539 S.W.2d
542, 548 (Mo. App., W.D. 1976).
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proposed sale of the assets is not detrimental to the public interest.”?> A court has
said of Section 393.190.1, that “[t]he obvious purpose of this provision is to ensure
the continuation of adequate service to the public served by the utility.”?® To thatend,
the Commission has previously considered such factors as the applicant’s
experience in the utility industry; the applicant’s history of service difficulties; the
applicant’s general financial health and ability to absorb the proposed transaction;
and the applicant’s ability to operate the assets safely and efficiently.?” None of
these factors are at issue in the present case; neither is UE’s ability to continue to
provide adequate service to its customers.

The parties do not agree on the interpretation or application of the “not
detrimental to the public” standard. UE asserts that the Commission must grant
approval unless it finds the transfer would be detrimental to the public interest.?®
UE emphasizes the opinion of one court, quoted above, that the purpose of the
statute is to ensure the continuation of adequate service to the public.? UE quotes
prior decisions of this Commission to the effect that denial requires compelling
evidence on the record that a public detriment is likely to occur.®® According to UE,
while the Applicant has the burden of proof, those asserting a specific detriment
have the burden of proof as to that allegation.?' Finally, UE notes that the Applicant
is not required to show that the transfer is beneficial to the public.*

Staff points out that this is the Commission’s first contested case under
Section 393.190.1 since AG Processing, a decision in which the Missouri Supreme
Court reversed a Commission decision under that section.®® That case held, Staff
asserts, that the Commission must evaluate both the present and future impacts
of a transfer at the time it makes its decision. Staff further contends that, while the
“not detrimental” standard applies to the transfer itself, UE seeks some additional
relief that is governed by other, higher standards. For example, Staff argues that
UE seeks several ratemaking determinations that are subject to the “just and
reasonable” standard and that UE seeks a waiver from the Commission’s affiliate
transaction rules governed by the “best interests of the regulated customers”
standard.

2 Commission Rule 4 CSR 240-2.060(7)(D).

% State ex rel. Fee Fee Trunk Sewer, Inc. v. Litz, 596 S.W.2d 466, 468 (Mo. App., E.D. 1980).
27 See In the Matter of the Joint Application of Missouri Gas Energy, et al., Case No. GM-94-
252 (Report and Order, issued October 12, 1994), 3 Mo. P.S.C.3rd 216, 220.

28 St. ex rel. City of St. Louis v. Public Service Commission, 73 S.W.2d 393, 400 (Mo. banc
1934).

2 Fee Fee Trunk Sewer, supra.

30 In the Matter of KCP&L, Case No. EM-2001-464 (Order Approving Stipulation & Agreement
and Closing Case, issued Aug. 2, 2001).

31 Anchor Centre Partners, Ltd. v. Mercantile Bank, NA, 803 S.W.2d 23, 30 (Mo. banc 1991);
In the Matter of Gateway Pipeline Co., Inc., Case No. GM-2001-585 (Report & Order, issued
Oct. 9, 2001).

32 In the Matter of Sho-Me Power Corp., Case No. EO-93-259 (Report & Order, issued Sep.
17, 1993).

3 AG Processing, Inc. v. Public Service Commission, 120 S.W.3d 732 (Mo. banc 2003).
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Public Counsel, in turn, agrees that Section 393.190.1 requires prior Commis-
sion authority for a utility to transfer any part of its system or assets; such authority
is to be granted only where the proposed transfer is “not detrimental to the public
interest.”* The applicant utility bears the burden of proof and, contrary to UE’s
notion, this burden does not shift. Public Counsel urges the Commission to ignore
UE’s quotations of erroneous language from past Commission orders that
approval must be granted unless “compelling” evidence shows that a “direct and
present” detrimentis “likely” to occur. Instead, as recently articulated by the Missouri
Supreme Court in AG Processing, and restated by the Commission itself,*® “a
detriment to the public interest includes a risk of harm to ratepayers.” Thus, Public
Counsel takes the position that the mere risk itself of higher rates in the future is
a detriment to the public. Public Counsel insists that the law requires that the
Commission deny the proposed transaction even if the detriments found are the
result of events that would simply be set into motion or which involve the probability
of significant harm which could likely occur, but is not certain to occur.

In the AG Processing case, the Commission approved an acquisition and
merger by Aquila, Inc. —then called UtiliCorp — that involved an acquisition premium
of $92,000,000.% Although the Commission rejected Aquila’s proposed regulatory
plan, under which a portion of the acquisition premium would be recovered in rates,
the Commission refused to consider the recoupment of the acquisition premium
on the grounds that it was a rate case issue. The Missouri Supreme Court reversed,
saying:

The fact that the acquisition premium recoupment
issue could be addressed in a subsequent ratemaking case
did not relieve the PSC of the duty of deciding it as a relevant
and critical issue when ruling on the proposed merger. While
PSC may be unable to speculate about future merger-related
rate increases, it can determine whether the acquisition pre-
mium was reasonable, and it should have considered it as part
of the cost analysis when evaluating whether the proposed
merger would be detrimental to the public. The PSC’s refusal
to consider this issue in conjunction with the other issues
raised by the PSC staff may have substantially impacted the
weight of the evidence evaluated to approve the merger. The
PSC erred when determining whether to approve the merger
because it failed to consider and decide all the necessary and
essential issues, primarily the issue of UtiliCorp’s being
allowed to recoup the acquisition premium.*

34 City of St. Louis, supra.

3 In the Matter of Aquila, Inc., Case No. EF-2003-0465 (Report & Order, issued Feb. 24,2004)
pp. 6-7, In the Mater of Aquila, Inc., Case No. EF-2003-0465 (Report & Order, issued Feb.
24, 2004) pp. 6-7,

36 An acquisition premium is the amount by which the purchases price exceeds the book value
of the assets purchased.

37 AG Processing, supra, 120 S.W.3d at 736 (internal footnotes omitted).
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The Missouri Supreme Court did not announce a new standard for asset
transfers in AG Processing, but rather restated the existing “not detrimental to the
public” standard. In particular, the Court clarified the analytical use of the standard.
What is required is a cost-benefit analysis in which all of the benefits and detriments
in evidence are considered. The AG Processing decision does not, as Public
Counsel asserts, require the Commission to deny approval where a risk of future
rate increases exists. Rather, it requires the Commission to consider this risk
together with the other possible benefits and detriments and determine whether
the proposed transaction is likely to be a net benefit or a net detriment to the public.
Approval should be based upon a finding of no net detriment. Likewise, contrary
to UE’s position, the AG Processing decision does not allow the Commission to
defer issues with ratemaking impact to the next rate case. Such issues are not
irrelevant or moot because UE is under a temporary rate freeze; the effects of the
transfer will still exist when the rate freeze ends.

In considering whether or not the proposed transaction is likely to be detrimen-
tal to the public interest, the Commission notes that its duty is to ensure that UE
provides sale and adequate service to its customers at just and reasonable rates.
Adetriment, then, is any direct or indirect effect of the transaction that tends to make
the power supply less safe or less adequate, or which tends to make rates less
justor less reasonable. The presence of detriments, thus defined, is not conclusive
to the Commission’s ultimate decision because detriments can be offset by
attendant benefits. The mere fact that a proposed transaction is not the least cost
alternative or will cause rates to increase is not detrimental to the public interest
where the transaction will confer a benefit of equal or greater value or remedy a
deficiency that threatens the safety or adequacy of the service.

In cases brought under Section 393.190.1 and the Commission’s implement-
ing regulations, the applicant bears the burden of proof. That burden does not shift.
Thus, a failure of proof requires a finding against the applicant.

Resolution of Contested Issues:

The Commission has determined that it must resolve the contested issues set
out below in order to determine whether or not the proposed transfer would have
a net detrimental effect on the public interest.

1. Generation-related Issues:

The Commission has found that UE needs additional capacity, both now and
in the future, and that the additional energy made available by the transfer would
be cheaper, on a per-MWh basis, than either purchased power or power generated
by CTGs. Underlying these findings is the Commission’s finding that the reserve
margin figure selected by UE is reasonable and appropriate. UE calculated the
generation-related savings at $2.4 million annually. These points weigh in favor
of the proposed transfer.

Public Counsel and Staff claim that the proposed transfer would be detrimental
to the public interest if it is not, in fact, the least cost alternative. The Commission
is, of course, concerned that necessary additional capacity be added at no greater
cost to ratepayers than necessary. However, the Commission’s greater concern
in this case is that it not be a vehicle whereby the Ameren group shifts costs to
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Missouri ratepayers in order to maximize its revenues from its unregulated
activities.

The Commission agrees with UE and Staff that the appropriate alternative with
which to compare the proposed transfer is the option of building CTGs. The
Commission has found that RFPs are inappropriate in long-term resource
planning and that the output of the Joppa Plant will not be available after the end
of 2005. The Commission has also found that the generation-related savings
realized from the transfer must be reduced from $2.4 million, as calculated by UE,
to $1.7 million annually in order to remove the inappropriate level of revenue from
the sale of SO2 emission allowances. The Commission has further found that the
level of generation-related benefits must be further reduced by $0.8 million in order
to remove the effect of the escalation factor that Mr. Voytas admittedly applied only
to the CTG option. Thus, the Commission finds that the level of generation-related
savings conferred by the Metro East transfer would be $0.9 million annually. This
level of difference between the two options is, as Dr. Proctor testified, so “thin” as
to make them essentially identical in economic terms.3®

With respect to the JDA, Staff urges two amendments as conditions of the
approval of the proposed transfer. The first of these, the sharing of the profits of off-
system sales based on comparative generation rather than comparative load, UE
is willing to accept. The record shows that that amendment will yield about $7.0
million annually to UE. This figure is an additional benefit that the transfer would
confer.

The second recommended JDA amendment has to do with the pricing of inter-
company energy transfers. Currently, such transfers are accounted for at incre-
mental cost. Staff recommends that they be accounted for at market price instead.
UE is not willing to accept this amendment, characterizing it as a complex matter
requiring further study. UE is willing, however, to “study alternatives” in cooperation
with Staff.

The record shows that, under the JDA and the related Power Supply Agreement
that bind UE, CIPS and Genco into a single control area, the Metro East load
transferred from UE to CIPS must still be served by whatever power supplies are
available to UE and Genco through the end of 2006. Therefore, of the 597 MWs of
additional capacity made available by the Metro East transfer, any portion not
needed by UE to serve its native load will be available to serve CIPS’ native load,
including UE’s former Metro East ratepayers. If CIPS needs any of this power, it
cannot be sold off-system at market price. Instead, CIPS will pay only incremental
cost for any power generated by UE that it uses. UE’s fixed costs, however, will be
the sole responsibility of UE’s Missouri customers after the transfer, with no
contribution from CIPS or from the Metro East ratepayers.

% Proctor was speaking of the $2.4 million figure. Presumably, these considerations are all
the more pertinent to the lower figure of $0.9 million.
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The record does not show whether or not CIPS and Genco have sufficient
capacity to absorb the transferred Metro East load without substantial power input
from UE.*® Because UE has the burden of proof, this failure of proof requires a
finding that substantial input from UE would be required. The Commission finds
that the sale of power by UE to CIPS to serve the transferred Metro East load at
incremental cost, with no contribution to fixed costs, would be detrimental to the
interests of UE’s Missouri customers. An additional detriment is the value of the
lost off-system sales revenue for the power used by CIPS, less the value of the
incremental costs actually paid by CIPS.%

If the JDA is not amended, then the transfer will indeed result in shifting costs
to Missouri ratepayers in order to benefit the Ameren group as a whole. The
Commission cannot permit that result to occur. However, the JDA amendments
recommended by Staff would resolve that concern.

2. Transmission-related Issues:

Staff asserts that the transfer should not be approved because UE’s Missouri
ratepayers might someday be required to pay transmission costs in order to receive
the power generated at UE’s lllinois and lowa power plants. Dr. Proctor described
a “worst-case scenario” that would cost Missouri ratepayers $13.8 million annually.
While the record suggests that this outcome is not likely, the Commission must
nonetheless consider it.

UE’s analysis of the revenue requirement impact of the transfer in the transmis-
sion area revealed a substantial monetary benefit for Missouri ratepayers. Staff's
own experton this topic, Dr. Proctor, filed an affidavit stating that UE had understated
the level of this monetary benefit. Proctor calculated the net annual benefit of the
transfer at $2.033 million, increasing to $3.089 million after movement to MISO.

3. Issues Related to the Decommissioning Trust Fund:

UE seeks leave to reduce its decommissioning contribution by $272,554, the
amount collected annually from its Metro East ratepayers. Staff and Public Counsel
oppose this proposal and contend that permitting UE to stop making this portion
of its annual Decommissioning Trust Fund contribution would harm Missouri
ratepayers. The Commission agrees with Staff and Public Counsel.

As a matter of simple common sense, any dollars not contributed now are
dollars that will not be available when decommissioning starts in 2024. While the
Commission does not reject UE’s “Zone of Reasonableness” analysis, it recog-
nizes that that analysis is merely a forecast of the result of the complex interactions
of numerous factors over many years. However artfully devised and implemented,
the forecast may prove to be wrong. It is reasonable, therefore, to require UE to

39 Dr. Proctor testified, “Under the current JDA, the excess base-load capacity gained from
the transfer must be used to serve the load that was transferred rather than be available for
spot market sales. Moreover, the excess base-load generation that would have otherwise
been available to sell into the wholesale spot market is committed to serve the AmerenCIPS
load at AmerenUE’s incremental cost.” Ex. 14:10.

40 The likely value of this detriment was never quantified in the record.
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continue to contribute the portion of the decommissioning cost allocated to the
Metro East ratepayers until the next triennial review establishes a new contribution
level based on changed circumstances and a new forecast.

In connection with this point, UE explains that the Commission has required
it to establish and maintain the Decommissioning Trust Fund in a manner that
takes the maximum advantage of the provisions of the Internal Revenue Code in
order to reduce the amount of the fund lost to federal taxes so far as is possible.
UE asserts that, if the Commission requires UE to increase the amount of its
Missouri-jurisdictional contribution by $272,554 annually, it will not be able to
continue to make tax-deductible contributions to the fund under existing rulings by
the Internal Revenue Service. It will have to seek new rulings. In order for UE to
obtain these rulings, the Commission will have to find that the new contribution
amount of $6,486,738 is included in UE’s Missouri-jurisdictional cost-of-service
for ratemaking purposes. Further, UE states that the Commission will also have
to find that the new contribution amount was established based on the economic
and financial input parameters used in the “Zone of Reasonableness” analysis
attached as Schedule 4 to Redhage’s Surrebuttal Testimony. UE points to
Regulation 26 C.F.R. Section 1.468A-3(g):

(9) Requirement Of Determination By Public
Utility Commission Of Decommissioning Costs To Be In-
cluded In Cost Of Service. The Internal Revenue Service shall
not provide a taxpayer with a schedule of ruling amounts for any
nuclear decommissioning fund unless a public utility commis-
sion that establishes or approves rates for electric energy
generated by the nuclear power plant to which the nuclear
decommissioning fund relates has—

(1) Determined the amount of decommission-
ing costs of such nuclear power plant to be included in the
taxpayer’s cost of service for ratemaking purposes; and

(2) Disclosed the after-tax return and any other
assumptions and determinations used in establishing or
approving such amount for any taxable year beginning on or
after January |, 1987.

The language of the cited regulation is clear. The Commission will make the
requested findings. The Commission finds that UE’s new Missouri jurisdictional
Decommissioning Trust Fund annual contribution amount of $6,486,378, is
included in UE’s Missouri-jurisdictional cost-of-service for ratemaking purposes
and is established based on the economic and financial input parameters used
in the “Zone of Reasonableness” analysis attached as Schedule 4 to Kevin
Redhage’s Surrebuttal Testimony.

If UE continues to contribute the Metro East share of the decommissioning
expense until September 1, 2005, the Commission considers the Decommission-
ing Trust Fund issues to be neither detrimental nor beneficial to the public interest.
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4. Costs and Liabilities:

This category includes costs and liabilities, both known and unknown, arising
from events occurring prior to the transfer and also costs that may be incurred for
future capital improvements required by environmental regulations. The scope of
the latter is not now certain, but estimates of some of these amounts exist in UE’s
10-K filed with the S.E.C.

The Commission considers it inequitable, and thus detrimental, to transfer to
Missouri ratepayers all of the share of UE’s pre-closing costs and liabilities now
borne by the Metro East ratepayers. Most of these liabilities are not presently known
and it is thus not possible for the Commission to weigh them against the benefits
that the transfer will produce. However, the “worst case scenario” for the Sauget
remediation alone is a significant amount. Likewise, any pre-closing environmen-
tal liabilities that become apparent only after the transfer has occurred are also likely
to be significant amounts. The Commission is of the opinion that an appropriate
condition must be imposed on the transfer in order to protect Missouri ratepayers
from these unknown but potentially significant costs.

If the proposed transaction is approved, UE’s Missouri customers will become
responsible for an additional 6-percent slice of any costs relating to capital
improvements at UE’s power plants necessary to meet changing environmental
regulations. As already discussed, the Metro East ratepayers would continue to
be served by that generation, free of any responsibility for these costs. Based on
figures in UE’s 10-K filed with the S.E.C., the potential annual impact of the
additional share of costs relating to such capital improvements is estimated at $5.1
million to $7.0 million annually.

5. Natural Gas Issues:

These issues are purely factual. Staff presented testimony suggesting that the
natural gas aspects of the proposed transaction may result in certain detrimental
impacts on UE’s Missouri gas and electric operations. The record shows that the
asserted detrimental impacts are not likely to occur. The record further shows that,
if they do occur, their impact would be $0.01 million for the Fisk/Lutesville LDC and
$0.98 million for the power plants.

Cost-benefit Analysis:

A cost-benefit analysis compares costs to benefits to determine whether a net
cost or a net benefit is likely to result. The costs and benefits identified in this
proceeding are set out below:
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Description Benefits Detriments
Generation-related savings $ 0.900 million -
JDA amendment to share profits by generation $ 7.000 million -
Transmission-related savings $ 2.033 - 3.089 million -

Decommissioning Trust Fund issues - -

JDA requirement that surplus UE power be - ?
available to CIPS at incremental cost

Possible transmission charges - $ 13.800 million
Sauget remediation - $ 1.560 million
Future environmental capital investments - $ 5.100 - 7.000 million
Natural gas: possible Fisk/Lutesville impact - $ 0.010 million
Natural gas: possible power plant impact - $ 0.098 million
TOTALS: $ 9.933 - 10.989 million $20.568 - 22.468 million

DIFFERENCE: $ 9.579 - 12.535 million

A comparison of the benefits of the proposed transfer, conservatively calcu-
lated, to the possible negative impacts reveals that, if the transfer’s certain benefits
are realized at what has been characterized as the lowest possible level, and all
of the potential negative impacts do actually occur, the public interest will sustain
a detriment on the order of $9.5 million to $12.5 million dollars annually.

However, this is not the end of the analysis. The benefits itemized above are
certain, while the detriments, for the most part, are not. UE expects that the benefits
will actually be much greater than the level shown above, and the record shows that
this expectation is not unreasonable. For example, UE expects that the JDA
amendment it has offered will more likely yield $24.0 million annually than $7.0
million. Additionally, load-growth and high natural gas prices will both magnify the
level of the benefits. Both of these conditions are so likely as to be nearly certain.
However, prudence requires that the Commission consider the benefits at a
conservative level and the detriments at the “worst-case scenario” level. Finally,
as discussed below, the Commission can impose conditions on the transfer that
will mitigate the detriments.

Necessary Conditions:

The Commission has authority to impose conditions on a proposed asset
transfer in order to ensure that the transfer does not have detrimental effects. The
Commission’s Staff proposed a number of conditions.



46 UNION ELECTRIC COMPANY
13 Mo. P.S.C. 3d
1. Ratemaking Treatment:

Staff advised the Commission, as is its practice in asset transfer cases, to state
that no ratemaking treatment is intended. The Commission will continue its usual
practice, with such exceptions as are noted below.

2. TheJDA:

Staff recommended that the Commission require amendment of the JDA (1)
to distribute profits from off-system sales on the basis of generation rather than load
and (2) to price inter-company energy transfers at market price rather than at
incremental cost. Staff further recommended that the Commission require UE to
terminate the JDA if these amendments cannot be obtained.

Termination of the JDA would expose Missouri ratepayers to transmission
charges on power generated at UE’s lllinois and lowa power plants. This was
Staff's primary concern with respect to the transfer of the transmission facilities.
The Commission will not include any condition requiring termination of the JDA.

UE has offered to make the first amendment to the JDA that Staff recommended
and the Commission will require that condition. UE has not agreed to make the
second JDA amendment recommended by Staff, but has committed to doing an
analysis of inter-company energy transfer pricing with a view to possibly modifying
the JDA in the future. However, the record shows, and the Commission has found,
that the transfer would be detrimental to the public in the absence of this amend-
ment. Specifically, it would permit the Ameren group to shift costs to Missouri
ratepayers for the benefit of Ameren’s unregulated activities. Therefore, the
Commission will require the second amendment to the JDA recommended by Staff
as a condition of its approval of the transfer.

3. Costs and Liabilities:

Staff recommended a number of conditions relating to liabilities and costs,
which are summarized here. Staff notes that these liabilities and costs fall into two
categories, those directly assigned to the lllinois ratepayers and those allocated
between lllinois and Missouri. Staff recommends that costs and liabilities directly
relating to UE’s lllinois operations shall transfer to CIPS, whether arising pre-
transfer or post-transfer. As to allocated costs and liabilities, Staff recommends
that amounts allocated to UE’s lllinois retail operations shall either transfer to CIPS
or be separately tracked by UE in its books and records until either the amount that
would have been allocated to lllinois is reduced to zero or UE can demonstrate
savings due to the transfer that exceed those amounts. Staff further recommends
that UE forego recovery of 8% of pre-closing generation-related liabilities, including
litigation costs, employee-related items, product liabilities, and environmental-
related capital costs and liabilities. Staff also recommends that UE be responsible
for post-closing generation-related costs and liabilities, but shall be required to use
its “best efforts to maximize contributions to offset these costs and liabilities from
entities other than AmerenUE that receive the benefit of the power from these
generation assets.” Finally, Staff recommends that UE shall forego recovery of all
pre-closing natural gas-related costs and liabilities.

The Commission is of the opinion that pre-closing liabilities that are directly
assignable to UE’s lllinois retail operations, or to the transferred assets, must
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transfer to CIPS as a condition of the Commission’s approval of the transfer. This
includes any debt on the transferred assets and pre-closing natural gas costs.
Otherwise, the transfer would be detrimental to the public interest. To the extent
that UE retains any such liabilities, contrary to the opinion of the Commission, such
amounts shall be excluded from rates in the future.

With respect to allocated liabilities, the record shows that the proposed transfer
would expose Missouri ratepayers to a risk of increased costs related to environ-
mental and other pre-closing liabilities. Specifically, the increased risk is that
Missouri ratepayers will have to pay the 6-percent share of such potential liabilities
now borne by the Metro East ratepayers. Most of these liabilities are presently
unknown and it is not possible, consequently, to accurately assess this risk. In the
absence of proof on this point, the Commission must assume that the risk is
substantial. The record reveals that, when CIPS and CILCO transferred generation
assets to Genco and AERG, they agreed to indemnify them for any pre-transfer,
asbestos-related claims. UE’s agreement with CIPS does not contain any such
indemnity clause and UE has refused to agree to hold harmless its Missouri
ratepayers with respect to the additional 6-percent share of this risk that the transfer
will bestow on them. The Commission is of the opinion that some such protective
mechanism is necessary if the transfer is to occur. For that reason, the Commis-
sion will exclude 6-percent of any such liabilities arising from pre-closing events
and conditions from UE’s rates as a condition of its approval of the transfer. In
addition to unknown environmental and other liabilities, this includes general
corporate liabilities and pre-closing natural gas costs not directly assignable to
UE’s lllinois retail operations.

One pre-closing environmental liability is known, namely, the Sauget
remediation. If the proposed transfer did not occur, the Metro East ratepayers would
be responsible for 6-percent of the Sauget remediation costs. The Commission
is of the opinion that the transfer of this liability to UE’s Missouri ratepayers would
be detrimental to the public interest. Therefore, as a condition of its approval of the
transfer, the Commission will exclude from rates 6-percent of any costs incurred
by UE in the Sauget remediation.

The remaining category of liabilities concerns future capital investments
required to meet increasingly stringent environmental standards. The Company
is due a return of and on its capital investments dedicated to the public service and
those amounts are collected from ratepayers in rates. These are generation-
related costs and the generation resources will stay with UE; however, if the transfer
did not occur, the Metro East ratepayers would be responsible for 6-percent of these
costs. Staff's suggested condition was that UE use its “best efforts to maximize
contributions to offset these costs and liabilities from entities other than AmerenUE
that receive the benefit of the power from these generation assets.” The Commis-
sion is of the opinion that the condition recommended by Staff on this point is
unnecessary because the benefits of the proposed transfer outweigh these
potential costs, even if realized at the level feared by Public Counsel. They may not
be realized at that level. The Commission notes that potential prospective
environmental liabilities of this sort are an inevitable quid pro quo of the use of
relatively low-cost, coal-based generation.
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4. SO2Allowances:

The Commission has already adjusted the level of generation-related benefits
to reflect the fact that the record shows that UE included a level of revenue from SO2
emission allowances sales that cannot be sustained over 25 years.

The Commission agrees with UE that the SO2 allowance bank management
issue has no place in this case because it is not a matter directly related to the
proposed transfer. Its relevance is the exposure of Missouri ratepayers to an
additional 6-percent slice of any such costs as may actually occur. These costs,
in fact, are included among the environmental liabilities discussed above. For this
reason, the Commission is of the opinion that the further condition recommended
by Staff on this point is unnecessary. If events ever do occur that call into question
UE’s prudence in managing its allowance bank, the Commission will take
appropriate action at that time.

5. Identification of Assets:
This issue was settled by the parties.
6. Natural Gas Issues:

Staff recommends that UE be required to renegotiate the Fisk/Lutesville, Alton
and other lllinois gas transportation contracts as a package. Further, Staff
recommends that Fisk/Lutesville pay rates no higher than Alton pays. Additionally,
Staff recommends that UE hold harmless its electric customers from any change
in costs due to the loss of the beneficial arrangement of its lllinois power plants and
the Alton LDC.

The Commission is of the opinion that the conditions recommended by Staff
on this point are unnecessary because the benefits of the transfer outweigh the
potential detriment, even if Staff's “worst-case scenario” should occur. The record
suggests that the potential detriments identified by Staff are not likely to occur and
would have minimal impact if they did.

7. Affiliate Transaction Rules:

Staff recommends that the Commission limit the waiver of the affiliate trans-
action rules to the pricing portion of the rules only and that the record-keeping
portion of the rules should not be waived.

The Commission will not waive the record-keeping portion of the affiliate
transaction rules.

8. The Nuclear Decommissioning Trust Fund:

UE has offered to contribute the $272,554 now collected from the Metro East
ratepayers until the next triennial review. This offer is essentially equivalent to Staff's
recommended condition on this point. The Commission will require the contribu-
tion offered by UE and will make the findings requested by UE to support the desired
tax treatment of that contribution.

9. Transmission:

Staff recommends that the transfer be delayed until UE has done a study
showing that there would be no detrimental impact on operations or revenue
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requirement. Staff further recommends that UE hold harmless its Missouri retail
customers from any detrimental impact. Staff also recommends that UE forego
recovery of any increased transmission costs solely due to the transfer. Staff also
recommends that UE shall ensure that 405 MWs are available to replace the
405MWs now obtained from EEInc.’s Joppa plant. Finally, Staff recommends that
the Commission open a case to investigate Ameren’s decision to not make
405 MWs available from EEInc.’s Joppa plant after December 31, 2005.

The Commission notes that UE has done the analysis requested by Staff.
Therefore, that recommendation is no longer an issue.

The Commission does not need UE to agree to hold Missouri ratepayers
harmless or to agree to forego recovery of increased transmission costs. In order
to protect Missouri ratepayers from the risk of increased transmission costs
resulting solely from the Metro East transfer, the Commission will exclude any such
costs from UE’s rates in the future as a condition of its approval of the transfer. The
Commission agrees with UE that the record shows that such increased costs are
unlikely. Dr. Proctor, who testified as to these possible costs, rated them as only
20-percent to 25-percent likely. Nonetheless, the level of these costs is such that
additional protection for Missouri ratepayers is necessary.

The Commission considers the recommended conditions relating to the
Joppa plant to be unnecessary. The record shows that the power received under
the contract with EEInc. will be replaced by new capacity at the Venice plant. The
Commission further considers that the record contains satisfactory explanations
for the end of that contract.

10. Access to Books, Records, Employees, and Officers:

Staff recommends that UE, Ameren, and UE’s affiliates be required to make
these available and to waive any claim that they are not available under PUHCA or
because they are not in UE’s possession or control.

The Commission is of the opinion that this condition is unnecessary because
it has not waived the record-keeping requirements of the affiliate transaction rules.

The purpose of these conditions is to protect ratepayers by mitigating or
avoiding the possible detriments. Set out below is an amended cost-benefit
analysis reflecting the conditions adopted by the Commission. The figures
changed by the above-conditions are in bold. The difference is now shown in the
Benefits column because, with the conditions adopted by the Commission, the
benefits of the transfer will outweigh the possible detriments.
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Description Benefits Detriments

Generation-related savings $ 0.900 million -
JDA amendment to share profits by $ 7.000 million _
generation :
Transmission-related savings $ 2.033 - 3.089 million -
Decommissioning Trust Fund issues - -
JDA requirement that surplus UE power be _ $0
available to CIPS at incremental cost
Possible transmission charges - $0
Sauget remediation - $0
Future environmental capital investments - $ 5.100 - 7.000 million
Natural gas: possible Fisk/Lutesville impact - $ 0.010 million
Natural gas: possible power plant impact - $ 0.098 million

TOTALS: $ 9.933 - 10.989 million $ 5.928 - 7.828 million

DIFFERENCE: $ 2.105 - 5.061 million

Conclusion:

Based on its review of the Application, the testimony and exhibits adduced at
the hearing, and the briefs, memoranda and arguments of the parties, and with the
imposition of the conditions listed above, the Commission concludes that the
proposed transfer is not detrimental to the public interest and should be approved.
The Commission expressly notes that, in the absence of these conditions, the
transfer would cause a substantial detriment to the public interest such that it could
not be approved.

IT IS THEREFORE ORDERED:

1. Thatthe Motion for Issuance of a Preliminary Order, filed by Union Electric Company,
doing business as AmerenUE, on October 4, 2004, is denied.

2. That the Application filed on August 25, 2003, by Union Electric Company, doing
business as AmerenUE, is approved, subject to the conditions herein set out. Union Electric
Company, doing business as AmerenUE, is hereby authorized to transfer its electric and
natural gas retail operations in lllinois, including associated system assets, to AmerenCIPS,
including normal additions and retirements since December 31, 2003; and is further authorized
to perform in accordance with its Asset Transfer Agreement with AmerenCIPS. The parties
are further authorized to take such other lawful actions as may be reasonably necessary to
consummate the transaction herein authorized.

3. That the Commission hereby waives the pricing portion, but not the record keeping
requirements, of Commission Rules 4 CSR 240-20.015 and 4 CSR 250-40.015, pertaining to
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Affiliate Transactions, with respect to the Application approved in Ordered Paragraph 2,
above.

4. That Union Electric Company, doing business as AmerenUE, shall amend its Joint
Dispatch Agreement as discussed above as a condition of the approval herein contained.
These amendments shall accomplish both of the modifications to the Joint Dispatch Agreement
recommended by Staff in this proceeding.

5. That Union Electric Company, doing business as AmerenUE, shall annually contrib-
ute $6,486,378 to the Decommissioning Trust Fund with respect to its Missouri-jurisdictional
operations pending the further order of this Commission. This amount is included in Union
Electric Company, doing business as AmerenUE’s Missouri-jurisdictional cost-of-service for
ratemaking purposes and is established based on the economic and financial input parameters
used in the “Zone of Reasonableness” analysis attached as Schedule 4 to Exhibit 2 received
in this proceeding. Union Electric Company, doing business as AmerenUE, shall transfer 98-
percent of the contents of the lllinois Retail Subaccount to the Missouri Retail Subaccount.

6. That Union Electric Company, doing business as AmerenUE, as a condition of the
approval herein contained, shall not recover in rates any amount relating to any pre-closing
liability directly assignable to the lllinois electric and gas retail businesses the transfer of which
is hereby approved; nor any amount relating to any pre-closing liability directly assignable to
any of the assets or facilities included in the transfer herein approved; nor 6-percent of any
allocable amount relating to pre-closing liabilities presently unknown, including environmental,
products liability, tort, employee-related, and other such liabilities; nor 6-percent of any
allocable costs relating to any general corporate liabilities not transferred in part to AmerenCIPS
as part of this transaction; nor 16 percent of any allocable pre-closing natural gas costs; nor
6-percent of any allocable costs UE incurs in remediation activities at the site of the former
Sauget Generating Station, to the extent that the costs in question would not have been
incurred had the transfer herein approved not occurred.

7. That Union Electric Company, doing business as AmerenUE, as a condition of the
approval herein contained, shall not recover in rates any portion of any increased costs due
solely to transmission charges for the use of the transmission facilities herein transferred to
AmerenCIPS to the extent that the costs in question would not have been incurred had the
facilities not been transferred.

8. Thatnothingin this order shall be considered a finding by the Commission of the value
for ratemaking purposes of the properties, transactions or expenditures herein involved,
except as is expressly stated to the contrary. The Commission reserves the right to consider
any ratemaking treatment to be afforded the properties, transactions and expenditures herein
involved in a later proceeding.

9. That the three Stipulations and Agreements submitted by the parties during the
course of this proceeding, relating to charges by AMS (Ex. 33), the 13.8kV switchgear at the
Venice generating plant (Ex. 60), and the Asset Transfer List (Ex. 67), are hereby approved.
The parties are directed to comply with the terms of these agreements.

10. That Union Electric Company, doing business as AmerenUE, shall file a pleading in
this case within ten (10) days of the consummation of the transfer herein authorized, so
advising the Commission.

11. That Staff's Motion for Leave to File the Affidavit of Dr. Proctor, filed on April 27,
2004, its Motion for Leave to Late-file its Initial Brief, filed on May 18, 2004, and its Motion for
Leave to Late-file its Table of Contents and Conclusions to its Initial Brief, filed on May 19, 2004,
are granted. All other pending and unruled motions are denied.

12. That this Report and Order shall become effective on October 16, 2004.
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13.  That this case may be closed on October 17, 2004.

Gaw, Ch., Clayton, and Appling, CC., concur;
Murray, C., concurs, with separate concurring
opinion attached;

Davis, C., concurs, with separate concurring
opinion to follow;

and certify compliance with the provisions

of Section 536.080, RSMo 2000.

CONCURRING OPINION OF COMMISSIONER CONNIE MURRAY

| write separately because | neither agree with the majority on the imposition
of three conditions, nor with the majority’s application of the cost-benefit analysis.
| do, however, concur in the approval of the transfer.

First, with respect to the Commission’s Affiliate Transaction Rules, the majority
has lost sight of the fact that this is a transaction between two regulated utilities.
This is not the sort of transaction, consequently, that the Affiliate Transaction Rules
are intended to cover. Those rules, as the Missouri Supreme Court explained, are
designed to prevent a conglomerate from subsidizing its unregulated activities by
shifting costs to its regulated operations, where recovery of those costs from
ratepayers is more certain. State ex rel. Atmos Energy Corp. v. Public Service
Commission, 103 S.W.3d 753 (Mo. banc 2003). That is not the case here. CIPS,
like UE, is a regulated utility. For that reason, the rules do not apply in my view, and
the transfer should not be conditioned upon the application of any of the require-
ments of 4 CSR 240-20.015 and 4 CSR 250-40.015.

Second, the majority has also ignored UE’s “Zone of Reasonableness”
analysis that shows convincingly that the contribution that was to be made by the
Metro East ratepayers to the decommissioning Trust Fund is not needed. Although
UE has offered to do so, | believe it is pointless to require the shareholders to make
an entirely unnecessary contribution. The estimate of decommissioning costs will
be recalculated for the next triennial review, which will start in less than one year
from today. At that time, contribution levels will be adjusted to meet the new
estimate. | believe that the majority should rely on UE’s calculation and not require
the contribution in question.

Third, the majority attempts to insulate Missouri ratepayers from the extremely
speculative and unlikely result of increased transmission costs for use of the
transferred transmission assets by making a ratemaking determination. The
legality of that determination, outside of a general rate case, is doubtful. See State
ex rel. Utility Consumers Council, Inc. v. Public Service Com., 585 S.W.2d 41, 57
(Mo. banc 1979) (ratemaking decisions must be based upon a consideration of all
relevant factors). More important, however, is the difficulty of administering the
majority decision. Just how are any increased costs resulting solely from the
transfer to be recognized? This condition simply guarantees continuous needless
litigation in the future over amounts sought to be excluded from rates.
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Additionally, the cost-benefit analysis employed here included every conceiv-
able detriment that could possibly occur as a result of the transfer. Highly
speculative or unlikely detriments should not be weighed in the equation. Never-
theless, the transfer results in a net benefit, even though the potential detriments
are over-weighted in the analysis. Therefore, there is no question that the transfer
should be approved.
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In the Matter of the Application of Aquila Inc., for an Accounting
Authority Order Concerning Fuel Purchases.

Case No. EU-2005-0041
Decided October 7, 2004

Accounting §42. The Commission summarily denied Aquila, Inc.’s request for an Accounting
Authority Order concerning rising fuel costs because such costs were addressed in a
Stipulation and Agreement previously entered into by Aquila.

DETERMINATION ON THE PLEADINGS AND
ORDERDENYINGAPPLICATION

Syllabus: This Order summarily denies Aquila, Inc.’s, application for an
Accounting Authority Order to record fuel and purchased power as an asset rather
than as an expense.

Background

In a separate matter,' on April 13, 2004, the Missouri Public Service Commis-
sion issued an Order approving a Stipulation and Agreement, resolving Aquila,
Inc.’s last rate case. Included in the agreement was a provision for an Interim
Energy Charge (IEC). The IEC resolved “the fuel and purchased power expense
issues in [the rate case].” The parties agreed that the IEC would be in place for two
years, from April, 2004, until April, 2006.

Aquila’s Missouri jurisdictional operations are divided between its Missouri
Public Service (MPS) operations and its Light and Power (L&P) operations. The
Agreement allowed Aquila to include, in its permanent rate base for MPS custom-
ers, a charge of 1.6654 ¢/kWh. The agreement further allowed Aquila to include
a variable amount, subject to true-up and refund, of .3057 ¢/kWh. The total of these
two chargesis 1.9711 ¢/kWh. If during the IEC period Aquila’s average cost for fuel
and purchased power exceeds 1.9712 ¢/kWh, then Aquila will not be required to
refund its customers. If the cost is below the permanent charge of 1.6654 ¢/kWh,
then Aquila will be required to refund all of the variable amount of .3057 ¢/kWh.
Although with different numbers, the same provisions apply to Aquila’s L&P
operations.

On August 4, 2004, Aquila filed an Application for Accounting Authority Order,
which is the subject of this order. Aquila states that since April, 2004, it has under
collected $5.7 million and wants to record fuel costs, to the extent that they exceed
Aquila’s recoveries under the IEC, as an asset rather than expense. In support of

"In the Matter of the Request of Aquila, Inc., d/b/a Aquila Networks — L&P and Aquila Networks-
MPS, to Implement a General Rate Increase in Electric Rates, Commission Case No. ER-
2004-0034.
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its application, Aquila states that the IEC agreement does not address how Aquila
should record under collections, and that extraordinary fuel costs justify an
Accounting Authority Order.

After the Commission granted its application to intervene, Sedalia Industrial
Energy Users’ Association (SIEUA), a party to the rate-case agreement, filed a
motion to dismiss Aquila’s application. SIEUA stated that Aquila’s application is
an attempt to change the terms of the agreement reached in the rate case. The Office
of the Public Counsel also filed a motion to dismiss the application. OPC also
argues that the application is an attempt to change the terms of the agreement.
Movants argue that if Aquila is allowed to redefine its fuel expenses as an asset,
then Aquila will be in a position to pass the costs on to its customers rather than
absorb the expense. And, that Movants understood the agreement to require Aquila
to absorb the costs, rather than pass it on to customers.

The Staff of the Commission filed a Recommendation and Response on
September 24, 2004. Staff also states that by requesting an Accounting Authority
Order, Aquila is attempting to circumvent the agreement. Staff adds that Aquila’s
attemptto unilaterally modify the agreementis a collateral attack on the Commission’s
order approving the agreement.

FINDINGSOFFACT

The Public Service Commission, having considered all of the competent and
substantial evidence upon the whole record, makes the following findings of fact.
The positions and arguments of all of the parties have been considered by the
Commission in making this decision. Failure to specifically address a piece of
evidence, position or argument of any party does not indicate that the Commission
has failed to consider relevant evidence, but indicates rather that the omitted
material was not dispositive of this decision.

Does the agreement reached in the rate case address the treatment of fuel
costs?

Aquila emphasizes in its application that the IEC, agreed to in its last rate case,
does not address how Aquila should record any under collections.? However, the
first sentence of the Agreement Regarding Fuel and Purchased Power Expense
— Interim Energy Charge, which is part of the Stipulation and Agreement, states that
“[tIhe Parties agree that resolution of the fuel and purchased power expense issues
in Case Nos. ER-2004-0034 and HR-2004-0024° has been achieved as among
themselves by an Interim Energy Charge. . ..” And, in paragraph 6 of the agree-
ment, the word “expense” occurs at least five times in reference to the fuel and
purchased power that is the subject of the IEC.

Furthermore, in paragraph 1, section "d” of the same document, the parties
state that these amounts are meant to include only the Missouri retail variable costs
accumulated in the FERC account number 501, 547 and 555 .. ..” The Commis-
sion takes official notice that FERC account numbers 501, 547 and 555 are

2 Paragraph 16 of Aquila’s application, filed on August 4, 2004.

3 During the rate case, ER-2004-0034 and HR-2004-0024 were consolidated, with ER-2004-
0034 being the lead case.
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expense accounts.* These accounts are again referred to in paragraph 4 of the IEC
portion of the agreement. Lastly, Gary Clemmons, a regulatory manager for Aquila,
testified during an on-the-record presentation that if the cost to Aquila goes above
the IEC ceiling, then Aquila would just “eat that amount.”

Although the parties do not explicitly state in the agreement that Aquila is to treat
its under-collected fuel costs as an expense rather than a regulatory asset, the
costs are described as expenses in the agreement. Furthermore, the parties
assume in the agreement that the costs will be as recorded in FERC account
numbers that are titled as expenses accounts. The Commission therefore finds
that it is apparent from the agreement that the parties intended to treat fuel and
purchased power expenses, as expenses. The Commission further finds that the
public interest would not be served disturbing the agreement.

Was the volatility of natural gas prices contemplated in the agreement that
resolved Aquila’s last rate case?

In its application for an Accounting Authority Order, Aquila points out that “[I]n
recent years, the natural gas market has been extremely volatile creating great price
risk for Aquila. . . . Without an IEC, Aquila would be subject to the fuel risk of these
markets and either profit or suffer losses.” Aquila goes on to add that the price of
natural gas has risen above the highest price contemplated while the parties
agreed to the IEC.” Aquila attributes the increase in oil prices to the instability in
the Middle-East oil supplies.® However, instability in the Middle East was a reality
during April, 2004, the time during which the parties to the rate case entered into
the agreement. Furthermore, during the prehearing conference in this matter,
Aquila stated that it contemplated the possibility that natural gas prices would go
outside of the range as indicated in the agreement.® The Commission therefore
finds that although natural gas prices have risen since April, 2004, the possibility
of such was contemplated at the time the parties resolved Aquila’s fuel and
purchased power expenses through the IEC.

CONCLUSIONS OF LAW

Jurisdiction

Aquila is an electrical corporation and a public utility as defined in Section
386.020, RSMo 2000, and is subject to the Commission’s jurisdiction under
Section 386.250 RSMo, 2000.

418 CFR Part 101-Subchapter C, Accounts, Federal Power Act.

5 Transcript of Hearing in Case No. ER-2004-0034, Volume 20, date April 5, 2003, page 1915,
line 25.

8 Paragraph 9 of Aquila’s Application for Accounting Authority Order, filed August 4, 2004.
7 Paragraph 17 of Aquila’s Application for Accounting Authority Order, filed August 4, 2004.
8 Paragraph 17 of Aquila’s Application for Accounting Authority Order, filed August 4, 2004.
9 Transcript, Volume |, p. 10, lines 5-15.
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Aquila’s Application

Section 393.140(4), RSMo 2000, authorizes the Commission to prescribe a
uniform system of accounts for electric companies. Under this authority, the
Commission directs that electric corporations keep accounts that are in conformity
with Uniform System of Accounts Prescribed for Public Utilities and Licensees,
published at 18 CFR Part 101."® However, at 4 CSR 240-20.030(5), the Commis-
sion may waive the requirement to keep accounts as codified under the Uniform
System of Accounts “for good cause shown.” Aquila’s request for an Accounting
Authority Order rests upon the high price of fuel. Balanced against the high price
of fuel is that Aquila has entered into an agreement that both contemplated the high
price of fuel and provided a mechanism to address that concern. Although the
parties may not have agreed to a price that is as high as prices are, certain risks
were assumed and a bargain was struck among the parties in the rate case.

The test the Commission has used for determining whether good cause exists
to grant an AAO is whether the expense to be deferred is “extraordinary, unusual
and unique and not recurring.”"" Typically, the Commission has granted Account-
ing Authority Orders for unforeseen incidents that involve acts of God, or changes
in the law. These incidents occur at one point in time. Aquila’s request, however,
involves fluctuating fuel prices. This is a condition that will outlast the two-year
Interim-Energy-Charge period and is a condition that was contemplated during the
time Aquila entered into the agreement in the rate case. To grant Aquila’s request
would be to change the agreement and the expectations that led to its terms. The
Commission concludes that Aquila has not shown good cause for the Commis-
sionto grantthe request for an Accounting Authority Order and ignore the IEC portion
of the Stipulation and Agreement.

Summary Determination

Commission rule 4 CSR 240-2.117(2) states that the Commission may, on its
own motion, dispose of all or any part of a case on the pleadings whenever such
disposition is not otherwise contrary to law or contrary to the public interest. The
law requires that Aquila use the Uniform System of Accounts. The Commission
may waive this requirement if good cause is shown. The Commission has found
that good cause does not exist to allow Aquila to vary from the Uniform System of
Accounts. Summary determination is therefore not contrary to law.

The time and cost to hold hearings on this matter when there is no genuine
issue as to any material fact would be contrary to the public interest. Furthermore,
it is in the public interest to recognize Stipulation and Agreements that have been
approved by the Commission. The Stipulation and Agreement is comprised of
many issues that are dependent on one another. For the Commission to disturb
one issue of the agreement would necessitate revisiting the agreement in its
entirety. If the Commission granted Aquila’s request, Aquila would be in a position
to pass the cost of fuel on to its customers in Aquila’s next rate case. Thisis contrary
to the parties’ understanding that Aquila would absorb any under-collections. The

04 CSR 240-20.030.
" In the Matter of Missouri Public Service, 1 MPSC 3d 200, 205 (1991).
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Commission concludes that a determination on the pleadings is not contrary to the
public interest and will therefore deny the application.
IT IS THEREFORE ORDERED:

1. That Aquila, Inc.’s Application for an Accounting Authority Order is denied.

2. That this order shall become effective on October 17, 2004.

3. That this case may be closed on October 18, 2004.

Gaw, Ch., Murray, Clayton, Davis, and Appling, CC., concur.

Jones, Regulatory Law Judge
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In the Matter of Missouri Gas Energy’s Tariffs to Implement a
General Rate Increase for Natural Gas Service.*

Case No. GR-2004-0209
Decided October 19, 2004

Gas §18. Rates §69. In the judgment of the Commission, the company and the Office of the
Public Counsel failed to establish sufficient reason to rehear the Commission’s decision
regarding the company’s request for a rate increase.

ORDERDENYING APPLICATIONS FORREHEARING, BUT
CLARIFYING REPORT AND ORDER

On September 21, 2004, the Commission issued a Report and Order regarding
Missouri Gas Energy’s request for a rate increase. That Report and Order became
effective on October 2. On October 1, Missouri Gas Energy and the Office of the
Public Counsel filed timely applications for rehearing.

Public Counsel contends that the Commission should rehear those portions
of its Report and Order relating to the customer service part of the incentive
compensation plan, the return on equity adopted by the Commission, and the
Commission’s refusal to strike portions of MGE witness John Dunn’s direct
testimony. MGE's application for rehearing asks the Commission to rehear those
portions of its Report and Order relating to the capital structure and rate of return
on common equity that the Commission used to calculate MGE’s cost of capital.

Section 386.500.1, RSMo (2000), provides that the Commission shall grant an
application for rehearing if “in its judgment sufficient reason therefor be made to
appear.” In the judgment of the Commission, Public Counsel and MGE have failed
to establish sufficient reason to grant their Motions for Rehearing.

MGE and Public Counsel, in addition to their applications for rehearing, also
filed motions for clarification. These motions point out what they assert are factual
misstatements in the Report and Order and ask the Commission to clarify those
statements to correctly reflect the record evidence.

MGE’s motion points out that on page 83 of its Report and Order, the Commis-
sion refers to the “weather mitigation rate design proposed by MGE” when the
subsequent discussion actually refers to the weather normalization clause that
MGE proposed as an alternative to the weather mitigation rate design that it
originally proposed. MGE is correct. The Commission will clarify that the weather
mitigation rate design is different than the weather normalization clause and the
Report and Order's conclusions of law regarding Issue 14, Volumetric Rate
Elements, relate to the weather normalization clause and not the weather mitiga-
tion rate design.

*This case was appealed to Cole County Circuit Court (04CV326262, consolidated with
04CV326643). This case was appealed to the Missouri Court of Appeals Western District
(WD65366 consolidated with WD65649). In addition, see Volume 12, MPSC 3d page 582 and
647 for other orders in this case.
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Public Counsel’s motion asks for clarification regarding four factual state-
ments in the Report and Order that Public Counsel contends are incorrect. First,
Public Counsel points out that at page 7 of its Report and Order the Commission
states “the price that MGE must pay to purchase and transport natural gas is passed
through, dollar for dollar to its customers through the PGA/ACA process.” Public
Counsel concedes that the Commission’s statement was correct before this
Report and Order became effective, but contends that the Commission’s decision
to move capacity release/off-system sales revenue from base rates to the PGA/ACA
process with a sharing grid has changed that situation so that MGE’s costs are no
longer passed through dollar for dollar. Public Counsel has not sought rehearing
on that issue but asks the Commission to correct its Report and Order so that
customers are not left with the false impression that gas costs are passed through
dollar for dollar.

The Commission finds that its Report and Order is quite clear on this question.
The statement regarding pass through of costs in the PGA was simply a statement
of the general operation of the PGA process. The changes to the PGA process that
result from this Report and Order are clearly indicated in the Report and Order.
There is no need for clarification on this point.

Public Counsel’s second request for clarification concerns the Commission’s
statement on page 12 of its Report and Order that “Public Counsel’s witness Travis
Allen reported that his group of 8 comparable companies had an average capital
structure containing 49.75% equity.” That statement was based on the numbers
contained in exhibit 32, which was prepared by Allen and admitted into evidence
during his cross-examination at the request of MGE. Public Counsel contends that
exhibit 32 was calculated at the request of MGE, only for the purpose of explaining
Allen’s proposed hypothetical capital structure. In his direct testimony, Allen
reported that the average common equity ratio for his eight proxy companies was
40.00 percent. Public Counsel urges the Commission to correct its Report and
Order so that Public Counsel’s position is not inaccurately portrayed in the decision.

There is an inconsistency between the average common equity ratio that Allen
reports for his comparable companies in his direct testimony and what he indicated
in an exhibit he prepared at the hearing. The Commission’s Report and Order cited
the exhibit prepared at the hearing for the proposition that “a shareholder’s
investment in Southern Union is more risky than an investment in an average LDC.”
Since the Commission found that Southern Union has a capital structure contain-
ing only 29.99% common stock, that statement is true whether Allen’s proxy
companies had an average equity ratio of 49.75% or 40.00%. There is no need for
clarification of the Commission’s Report and Order on this point.

Public Counsel’s third request for clarification concerns a statement in the
Report and Order regarding the qualifications of MGE’s witness Dr. Roger Morin.
At page 18 of the Report and Order, the Commission states “Dr. Morin wrote the
textbook, Regulatory Finance, upon which the other witnesses rely in their own
testimony.” Public Counsel correctly points out that its witnesses testified that they
had not read Dr. Morin’s book, although Public Counsel did use Dr. Morin’s book
to impeach the testimony of MGE’s witness Mr. Dunn. The Report and Order is
clarified accordingly.
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Public Counsel’s fourth request for clarification concerns a statement in the
Report and Order that Travis Allen filed his direct testimony in this case only two
weeks after he started working for Public Counsel. Public Counsel correctly points
out that the evidence is that Allen started working on his testimony two weeks after
he started working for Public Counsel, but filed it approximately two weeks later,
four weeks after he started working for Public Counsel. The Report and Order is
clarified accordingly.

IT IS THEREFORE ORDERED:
1. That the Application for Rehearing filed by the Office of the Public Counsel is denied.

2. That the Application for Rehearing filed by Missouri Gas Energy, a division of
Southern Union Company, is denied.

3. That the Report and Order previously issued in this case is clarified as specified
in the body of this order.

4. That this order shall become effective on October 19, 2004.

Murray, Davis and Appling, CC., concur
Gaw, Ch., and Clayton, C., dissent

Woodruff, Senior Regulatory Law Judge
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In the Matter of the Application of Citizens Electric Corporation
for Cancellation of its Tariff, P.S.C. Mo. Nos. 2 and 7.

Case No. ED-2004-0223
Decided October 19, 2004

Electric §9. Pursuant to the amendment made to Section 393.110.2, RSMo Supp. 2003, the
Commission no longer has authority to regulate Citizens Electric Corporation’s rates, financing,
accounting or management. The Commission will, however, continue to regulate the safety
and reliability of Citizens’ operations.

Electric §15. Pursuant to the amendment made to Section 393.110.2, RSMo Supp. 2003, the
Commission no longer has authority to regulate Citizens Electric Corporation’s rates, financing,
accounting or management. Citizens must, however, continue to comply with the relevant
provisions of 4 CSR 240-3.190. Citizens must also notify the Commission of fundamental
changes in the company’s operations.

Electric §15. Pursuant to the amendment made to Section 393.110.2, RSMo Supp. 2003, the
Commission no longer has authority to regulate Citizens Electric Corporation’s rates, financing,
accounting or management. Citizens must, however, continue to comply with the relevant
provisions of 4 CSR 240-3.190. Citizens must also notify the Commission of fundamental
changes in the company’s operations.

Public Utilities §26. Pursuant to the amendment made to Section 393.110.2, RSMo Supp.
2003, the Commission no longer has authority to regulate Citizens Electric Corporation’s rates,
financing, accounting or management. Citizens must, however, continue to comply with the
relevant provisions of 4 CSR 240-3.190. Citizens must also notify the Commission of
fundamental changes in the company’s operations.

ORDERCANCELING TARIFF SHEETS
Syllabus: This order cancels the tariff sheets of Citizens Electric Corporation.
Background:

On November 13, 2003, Citizens Electric Corporation filed an Application for
Cancellation of Tariff. Citizens noted that on August 28, 2003, Senate Bill No. 255
went into effect, amending Section 393.110, RSMo. Citizens states that the
amendment “effectively limits Missouri Public Service Commission’s jurisdiction
of Citizens in that it will no longer regulate Citizens’ rates, financing, accounting, or
management but will continue to regulate the safety and reliability of Citizens’
operations.” Citizens requested that the Commission issue an order canceling the
company’s tariff and acknowledging that the company’s certificate of convenience
and necessity remains in effect.

On November 18, 2003, the Commission issued an order directing its Staff to
file a response. Staff complied on December 18, 2003, and recommended that the
Commission grant the company’s request to cancel its tariffs, but deny the
company’s request to leave its certificates of convenience and necessity in effect.
Instead, Staff recommended that the Commission cancel the company’s certifi-
cates of convenience and necessity.
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Citizens filed its response to Staff’'s recommendation on January 16, 2004. The
company opposed Staff's recommendation that the Commission cancel the
company’s certificates of public convenience and necessity. On January 26, 2004,
Staff filed its Reply to Citizens’ Response. Staff no longer recommended that the
Commission cancel the company’s certificates of convenience and necessity, and
instead requested that the Commission direct Citizens to provide further informa-
tion regarding what Citizens maintains are the powers of the Commission over the
company after Senate Bill No. 255, now Section 393.110.2, RSMo Supp. 2003.

Citizens filed a response on April 21, 2004, in which the company addresses
the Commission’s continued jurisdiction over Citizens pursuant to Sec-
tions 386.310.1, 386.800, 393.106 and 394.312, RSMo. The Commission subse-
quently issued an order directing its Staff to file a response to Citizens’ April 21st
pleading.

Staff filed its Supplemental Response and Recommendation on June 17,
2004. Staff notes that Citizens, in its April 215 response, discusses the
Commission’s jurisdiction under Section 393.110.2, RSMo, as follows:

Citizens believes that the Commission will continue to regu-
late it as to reliability and safety and that Citizens will continue
to adhere to the NESC requirements." Citizens agreed to
furnish outage information to Staff on an informal basis, but
understood that it is no longer required to file an annual report,
monthly surveillance reports, or outage reports. Citizens also
understood that it would no longer be assessed annual fees.
In addition, Citizens requested that any consumer complaints
received by the Missouri Public Service Commission be for-
warded directly to Citizens’ Chief Executive Officer, currently
Tony Campbell.

Staff states that it does not dispute Citizens statements, but that Staff believes
that certain provisions of 4 CSR 240-3.190 do apply to Citizens. Staff contends that
the provisions addressing safety, which apply to electrical corporations and rural
electric cooperatives alike, apply to Citizens. Staff therefore suggests that the
Commission (a) cancel Citizens’ tariff sheets, (b) not cancel the certificates of
convenience and necessity held by Citizens, (c) order Citizens to comply with the
relevant provisions of 4 CSR 240-3.190, and (d) order Citizens to provide to the Staff
and the Office of the Public Counsel reasonable advance notice of any fundamental
change that it intends to effectuate in the operation of Citizens, including any
transactions specified in Section 393.190.1, RSMo.

"4 CSR 240-18.010 Safety Standards for Electric Utilities, Telecommunications Companies and
Rural Electric Cooperatives:

PURPOSE: This rule prescribes minimum safety standards relating to the operation
of electric and telecommunications companies and rural electric cooperatives....

(1) The commission adopts as its rule and incorporates by reference, Parts 1, 2
and 3 and Sections 1, 2 and 9 of the American National Standard, National Electrical Safety
Code (NESC); 2002 Edition as approved by the American National Standards Institute on June
4, 2001....
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The Commission subsequently directed Citizens to file a supplemental re-
sponse clarifying whether it believes that 4 CSR 240-3.190 applies to Citizens.
Citizens complied on August 10, 2004, stating that it agrees that it is subject to the
Commission’s safety regulations and noting that it intends to comply fully with the
Commission’s safety regulations, including 4 CSR 240-3.190(4) and (5).

Discussion:

Citizens is a Missouri not-for-profit electric corporation doing business in
Southeast Missouri. Citizens provides electric service to over 24,980 consumers
who are also members of the corporation. Citizens notes that as successor to
Genevieve Electric Cooperative, Citizens was granted a certificate of service
authority by the Commission.

On August 28, 2003, Senate Bill No. 255 went into effect, amending Sec-
tion 393.110 of the Revised Statutes of Missouri. Section 393.110.2, as amended,
provides that:

... the public service commission shall not have jurisdiction
over the rates, financing, accounting, or management of any
electrical corporation which is required by its bylaws to operate
on the not-for-profit cooperative business plan, with its con-
sumers who receive service as the stockholders of such
corporation, and which holds a certificate of public conve-
nience and necessity to serve a majority of its consumer-
owners in counties of the third classification as of August 28,
2003. ...

Consequently, the Commission no longer has the authority to regulate Citi-
zens’ rates, financing, accounting, or management. The Commission will,
however, continue to regulate the safety and reliability of Citizens’ operations.
Citizens, therefore, requests that the Commission cancel its tariffs, P.S.C. Mo.
Nos. 2 and 7.

After reviewing Citizens’ request and supplemental filings, along with those of
Staff, the Commission finds that Citizens’ tariffs should be canceled. And as
recommended by Staff, the Commission will also direct Citizens to comply with the
relevant provisions of 4 CSR 240-3.190, and will order Citizens to provide to Staff
and to the Office of the Public Counsel reasonable advance notice of any fundamen-
tal change that it intends to effectuate in the operations of Citizens, including any
transactions specified in Section 393.190.1, RSMo. The Commission will not
cancel Citizens’ certificate of convenience and necessity.

IT IS THEREFORE ORDERED:
1. That Citizens Electric Corporation’s request for its tariff sheets to be canceled is

granted. Citizens Electric Corporation’s tariffs P.S.C. Mo. No. 2 and P.S.C. Mo. No. 7, both
contained in the Commission’s Tariff File No. JE-2002-0296, are hereby canceled.

2. That Citizens Electric Corporation is directed to comply with the relevant provisions
of 4 CSR 240-3.190.
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3. That Citizens Electric Corporation is directed to provide to the Commission’s Staff
and to the Office of the Public Counsel reasonable advance notice of any fundamental change
that it intends to effectuate in the operations of Citizens.

4. That this order shall become effective on October 29, 2004.
5. That this case may be closed on October 30, 2004.

Gaw, Ch., Murray, Clayton,
Davis, and Appling, CC., concur.

Ruth, Senior Regulatory Law Judge
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James Dudley,Complainant, v. Missouri Gas Energy, Respon-
dent.*

Case No. GC-2004-0216
Decided October 19, 2004

Evidence §1. In the Commission’s October 19, 2004 Report and Order, it dismissed part of
the Complaint on the basis that the Complainant failed to show evidence that Missouri Gas
Energy violated its tariff or Commission rules by disconnecting Complainant’s gas service
because of the past-due amount owed by Complainant.

Gas §1. The Commission found that Missouri Gas Energy did not violate the notice requirement
of its tariff or the Commission’s rules when it disconnected the Complainant’s service in July
2002.

Gas §1. The Commission also found that Missouri Gas Energy discontinued service based
on Complainant’s failure to pay the past-due debt for service received at his residence, which
did not violate Section 8.08 of the Company’s tariff.

Gas §33. Missouri Gas Energy (MGE) applied a tenant’s past-due debt to Complainant’s
account at his residence, alleging that the debt was transferable because Complainant
benefited from the gas service because his property was heated during the time period in
question and was thus protected from cold temperatures. The Commission determined that
company’s tariff does not permit MGE to hold Complainant liable to the past-due debt of his
tenant. The Commission ordered MGE to remove the tenant’s past-due from Complainant’s
account, along with all associated late fees.

APPEARANCES

James Dudley, 4247 Agnes, Kansas City, Missouri 64130, pro se.

Dean L. Cooper, Brydon, Swearengen & England, P.C., 312 East
Capitol Avenue, Post Office Box 456, Jefferson City, Missouri 65102, for Missouri
Gas Energy, a division of Southern Union Company.

Herman A. “Woody” Loepp, Attorney at Law, Missouri Gas Energy, 3420 Broad-
way, Kansas City, Missouri 64111, for Missouri Gas Energy, a division of Southern
Union Company.

Robert S. Berlin, Associate General Counsel, Missouri Public Service Com-
mission, Post Office Box 360, Jefferson City, Missouri 65102, for the Staff of the
Missouri Public Service Commission.

REGULATORY LAWJUDGE: Vicky Ruth, Senior Regulatory Law Judge.

* The Commission, in an order issued on November 9, 2004, denied applications for rehearing
in this case.
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REPORTAND ORDER

Syllabus: In this order, the Commission finds that Missouri Gas Energy 1) did
not violate its tariff or Commission rules when it discontinued service to Mr. Dudley’s
residence at4231 Tracy; and 2) did violate its tariff when it transferred the $2,099.96
debt of Sara Chappelow to James Dudley.

Procedural History

On November 7, 2003, James Dudley filed a complaint against Missouri Gas
Energy (MGE), alleging that the company turned off his natural gas service due to
the nonpayment of a bill that he does not owe. Mr. Dudley stated that he was the
landlord and owner of property at 4024 Prospect, Kansas City, Missouri. In his
complaint, Mr. Dudley indicated that a Ms. Sara Chappelow had gas service in her
name from September 26, 2000, until April 26, 2001, and incurred a past due debt
of $2,099.00 [sic]." Mr. Dudley claims that MGE transferred that past due amount
to hishome accountat4231 Tracy, Kansas City, Missouri, in June 2002. Mr. Dudley
also contends that MGE discontinued gas service to his home on July 20, 2002,
for nonpayment of a $2,510.00 bill.

Mr. Dudley filed a nearly identical complaint on November 13, 2003; this case
was assigned Case No. GC-2004-0222 and was later consolidated with the
current case, GC-2004-0216. The Commission designated Case No. GC-2004-
0216 as the lead case.

The Commission issued notice of the two complaints on November 18, 2003.
MGE timely filed its answer on December 16, 2003. MGE contends that it acted in
accordance with its tariff when it (1) discontinued service to Mr. Dudley’s account
at 4231 Tracy; and (2) transferred the debt of $2,099.96 to Mr. Dudley’s account.
Mr. Dudley filed a response to MGE’s answer on December 22, 2003.

The Commission’s Staff filed its Recommendation and Memorandum on
January 20, 2004. Staff recommended that the Commission issue an order finding
that 1) Mr. Dudley owes MGE $104.63 for gas service taken out by him at 4024 Pros-
pect, in Kansas City, Missouri, for the period of July 2001 through April 2002; and
2) that Mr. Dudley is not responsible for the past-due debt of $2,099.96 for gas
service at 4024 Prospect for the time period of October 2000 through April 2001.

MGE responded to Staff's Recommendation and Memorandum on February 3,
2004. Mr. Dudley filed a response on March 17, 2004.

The Commission issued an order adopting a procedural schedule on April 16,
2004. The Commission conducted an evidentiary hearing on June 18, 2004. The
transcript was filed on July 7, 2004. The parties filed briefs on July 16, 2004.
Mr. Dudley filed his reply brief on July 26, 2004, and again on July 29, 2004.

' As discussed later, the evidence establishes that the debt was in the amount of $2,099.96.
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Findings of Fact

The Missouri Public Service Commission, having considered all of the com-
petent and substantial evidence upon the whole record, makes the following
findings of fact. The positions and arguments of all of the parties have been
considered by the Commission in making this decision. Failure to specifically
address a piece of evidence, position or argument of any party does not indicate
that the Commission has failed to consider relevant evidence, but indicates rather
that the omitted material was not dispositive of this decision.

Service at 4024 Prospect: October 2000 through April 2001

Upon the application for new gas service by a person identified as
Sara Chappelow, Missouri Gas Energy initiated an order for gas service at
4024 Prospect on September 26, 2000.2 MGE accepted Sara Chappelow into the
level payment program and accepted payments on Ms. Chappelow’s account in
the amounts of $12.00, $66.00, and $80.34, respectively, on November 2, 2000,
December 3, 2000, and January 4, 2001.3

On or about April 26, 2001, MGE turned off Ms. Chappelow’s gas service due
to the nonpayment of a past due debt of $2,099.96.4

Mr. Dudley is the owner and landlord at 4024 Prospect.® Mr. Dudley does not
know Sara Chappelow and believes that he leased the property to a person named
Diana during the period that the person identified as Sara Chappelow incurred the
$2,099.96 debt owed to MGE.® Mr. Dudley did not reside at 4024 Prospect and was
not a member of Diana’s household.” It appears that the person who established
service in Ms. Chappelow’s name was not Ms. Chappelow.®

Service at 4024 Prospect: August 2001 through April 2002

Mr. Dudley took out gas service in his name at 4024 Prospect during the period
of August 3, 2001, through April 17, 2002, for the purpose of cleaning up the
property.® During this period Mr. Dudley incurred a debt with MGE of $104.63."° MGE
turned off gas service at 4024 Prospect on April 17, 2002." At the hearing,
Mr. Dudley acknowledged that he owes the bill for $104.63.%

The Commission finds that Mr. Dudley owes MGE the past-due amount of
$104.63 for gas service at 4024 Prospect for the period of August 2001 through
April 2002.

2Tr. 212, lines 4-7.

3 Exh. 1, Russo’s Corrected Direct Testimony, p. 4, lines 17-20.

4 Tr. 214-215.

5 Exh. 4, Dudley’s Direct Testimony, pp. 2-3.

5 Tr. 65-68.

7 Tr. 76, lines 16-20.

8 Exh. 1, Russo’s Corrected Direct Testimony, p. 5, line 15 —p. 7, line 5.
9 Exh. 1, Russo’s Corrected Direct Testimony, p. 5, lines 7-8.

0 Exh. 3, Bolden’s Rebuttal Testimony, p. 8, line 1, and Exh. 7, p. 6.

" Exh. 3, Bolden’s Rebuttal Testimony, p. 7, line 6 and line 23 through p. 8, line 1.
2 Tr. 58, line 18 — p. 59, line 13.
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Transfer of Ms. Chappelow’s Debt to Mr. Dudley:

On April 24, 2002, MGE transferred Ms. Chappelow’s balance of $2,099.96
from her account at 4024 Prospect to Mr. Dudley’s account at 4024 Prospect.’ On
June 25, 2002, MGE transferred the amount of $2,204.59 (Ms. Chappelow’s debt
of $2,099.96 plus the $104.63 incurred by Mr. Dudley at the 4024 Prospect
address) to Mr. Dudley’s account at 4231 Tracy.™

Discontinuance at 4231 Tracy:

1. Basis for Discontinuance:

On July 24, 2002, MGE discontinued natural gas service to 4231 Tracy,
Mr. Dudley’s residence.” Mr. Dudley alleges that his service at 4231 Tracy was
disconnected because MGE transferred Ms. Chappelow’s unpaid debt, in the
amount of $2,099.96, to Mr. Dudley’s account, and then discontinued his service
when Mr. Dudley did not pay Ms. Chappelow’s debt. Mr. Dudley argues that a
discontinuance based upon this transfer was improper.

MGE’s witness, Shirley Bolden, contends that the company discontinued
service to 4231 Tracy because Mr. Dudley failed to pay his past-due debt for service
he received at that address:

MGE notified Mr. Dudley of an impending disconnection of his
gas service at 4231 Tracy. This disconnection was based
upon Mr. Dudley’s failure to pay for natural gas used at
4231 Tracy only. The amount due and owing in the disconnec-
tion notices sent to Mr. Dudley did not include any amounts
related to the debt incurred at 4024 Prospect. Thus, the
discontinuation of service at 4231 Tracy was solely for the
nonpayment for service at 4231 Tracy.”'®

Staffalso contends that MGE disconnected Mr. Dudley’s gas service at4231 Tracy
in July 2002 because of the past due amount owed by Mr. Dudley for service
provided to his Tracy residence and not because of any amount transferred from
the Prospect rental property."”

MGE provided evidence showing that the company notified Mr. Dudley many
times between May 2002 and July 2002 of an impending discontinuance of gas
service at 4231 Tracy." Specifically, the company provided the following notices
to Mr. Dudley at the Tracy Street address:

3 Exh. 3, Bolden’s Rebuttal Testimony, p. 7, lines 7-8.

4 Tr. 14 and Exh. 3, Bolden’s Rebuttal Testimony, p. 7.

5 Exh. 3, Bolden’s Rebuttal Testimony, p. 8.

6 Exh. 3, Bolden’s Rebuttal Testimony, p. 2, lines 16-21.

7 Tr. 205, lines 9-21.

8 Exh. 3, Bolden’s Rebuttal Testimony, Schedules SB-1-1 through SB-4-2.
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OnMay 5,2002, MGE mailed a disconnect notice to Mr. Dudley.

On May 15, 2002, MGE mailed Mr. Dudley a 96-hour notice for
shut-off, indicating a past-due amount of $202.53.2°

On May 16, 2003, MGE left a message at 4231 Tracy concerning
shut-off due to the past-due amount of $202.53.'

On June 10, 2002, MGE mailed another disconnect notice.?

On June 14, 2002, MGE mailed a 96-hour notice for shut-off
indicating a past-due amount of $266.95.2°

On June 15, 2002, MGE contacted a person at the Tracy Street
residence concerning shut-off for the past-due amount of
$266.95.%4

On July 10, 2002, MGE mailed another disconnect notice.?

On July 16, 2002, MGE mailed a 96-hour notice for shut-off
containing a past-due amount of $306.16.%

On July 17, 2002, MGE left a message at the Tracy Street resi-
dence concerning shut-off for the past-due amount of $306.16.%"

In the midst of these many notices, the company transferred the account
balance of $2,204.59 from Mr. Dudley’s 4024 Prospect account to his 4231 Tracy
account.® The $2,204.59 represents Ms. Chappelow’s debt of $2,099.96, plus the
$104.63 incurred by Mr. Dudley at the Prospect address.

On July 24, 2002, gas service at 4231 Tracy was shut off at the meter.?®

The Commission notes that these disconnect notices refer to a past-due
amount that varies from $202.53 to $306.16, amounts far lower than the $2,204.59
transferred from the Prospect account on June 25, 2002.%

The Commission finds that, when viewed as a whole, the evidence shows that
MGE terminated Mr. Dudley’s service due to his failure to pay for service provided
to 4231 Tracy.

9 Exh. 3, Bolden’s Rebuttal Testimony, SB-1-1.

20 Exh. 3, Bolden’s Rebuttal Testimony, SB-1-3.

21 Exh. 3, Bolden’s Rebuttal Testimony, SB-1-5 and SB-1-6.
22 Exh. 3, Bolden’s Rebuttal Testimony, SB-1-7.

2 Exh. 3, Bolden’s Rebuttal Testimony, SB-1-9.

24 Exh. 3, Bolden’s Rebuttal Testimony, SB-1-11 and SB-1-12.
2 Exh. 3, Bolden’s Rebuttal Testimony, SB-2-1.

2 Exh. 3, Bolden’s Rebuttal Testimony, SB-3-1.

27 Exh. 3, Bolden’s Rebuttal Testimony, SB-4-1 and SB-4-2.
28 Exh. 3, Bolden’s Rebuttal Testimony, SB-5-1.

2 d.

30 Exh. 3, Bolden’s Rebuttal Testimony, p. 7.
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2. Notice of Discontinuance

Mr. Dudley also argues that MGE did not provide proper notice of the impending
discontinuance of service. Mr. Dudley alleges that he never saw any of the
disconnect notices that MGE claims to have sent, and that he did not hear of any
of the messages allegedly left at his residence.’® Nonetheless, Mr. Dudley
provided to the Commission one of the bills that he claimed never to have received.*?
In explanation, Mr. Dudley indicated that he often did not bother to open mail from
MGE.*

The Commission finds Mr. Dudley’s testimony that he did not receive any of the
disconnect notices or messages to be not credible. The Commission further finds
that the company notified Mr. Dudley repeatedly of the impending discontinuance.

Billing Dispute:

At the hearing and in his prefiled testimony, Mr. Dudley appears to allege that,
prior to the discontinuance at 4231 Tracy, he disputed both the charges from the
4024 Prospect account and the charges for service to his residence at 4231 Tracy.>
Mr. Dudley’s testimony, however, is confusing and somewhat contradictory on this
issue. Forexample, in his direct testimony, Mr. Dudley acknowledges that the bills
for $104 [his bill for the 4024 Prospect account] and for $305 [his bill for service at
4231 Tracy] did not become an issue to him until after discovery was finished in this
case. ¥ If these bills were not an issue to him, it is understandable how he might
not have communicated to MGE his intent to dispute the charges for the Prospect
account and the charge for the Tracy account.

More importantly, Mr. Dudley’s July 18, 2002 letter to the Commission refers
only to a dispute regarding charges at the Prospect address.* Mr. Dudley indicates
that he was writing “in regard to a gas bill for 2,204.59” that he says does not belong
to him.* That amount, $2,204.59, is the amount reflected on Mr. Dudley’s bill that
was transferred from 4024 Prospect.®® Thus, it is separate from the previous past-
due balance of approximately $306.00 for service provided to his residence at
4231 Tracy. Consequently, this letter does not indicate that Mr. Dudley has a billing
dispute regarding his account at 4231 Tracy.

Notes on the Commission’s Consumer Complaint Inquiry form, dated July 30,
2002, also indicate that Mr. Dudley’s dispute with MGE was due to MGE transferring

¥ Tr. 6-64.
%2 Tr. 96.
3 Tr. 97-98.

3 Tr. pp 72; Exh. 5, Dudley’s Surrebuttal Testimony, p. 1, lines 10-17 and p. 3, lines 19-21; p.
7, lines 7-18.

35 Exh. 5, Dudley’s Surrebuttal Testimony, p. 3, lines 5-6.
3 Attachment to Exh. 4, Dudley’s Direct Testimony.
STEXh. 7.

38 Exh. 5, Dudley’s Surrebuttal Testimony, Sch. 1.
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Ms. Chappelow’s past-due charges of $2,204.59 [sic] from 4024 Prospect to
Mr. Dudley’s account at 4231 Tracy.*

Furthermore, Mr. Dudley’s complaint, filed on November 7, 2003, indicates that
the basis of his complaint is that MGE turned off his service for a gas bill that was
in Sara Chappelow’s name.® Mr. Dudley did not mention a dispute regarding
service provided to 4231 Tracy. Mr. Dudley filed a nearly identical complaint on
November 13, 2003, which also indicates that the basis of his complaint was the
transfer of Ms. Chappelow’s bill to Mr. Dudley’s account. Once again, Mr. Dudley
did not indicate that he also disputes a bill for natural gas service provided to his
residence at 4231 Tracy.

The Commission finds that Mr. Dudley disputed the amounts transferred from
4024 Prospect, but did not dispute the bill for service provided to 4231 Tracy.

Conclusions of Law

The Missouri Public Service Commission has arrived at the following conclu-
sions of law.

Jurisdiction:

MGE is a “gas corporation” and a “public utility” as those terms are defined in
Missouri Public Service Commission law.*' The Missouri Public Service Commis-
sion, therefore, has jurisdiction over the services, activities, and rates of MGE.*

The Commission is authorized to hear and determine complaints made by “any
corporation or person” concerning “any act or thing done or omitted to be done by
any corporation, person or public utility.*®

Atariffthat has been approved by the Commission has the same force and effect
of a statute.**

Burden of Proof:

The Complainant, Mr. Dudley, bears the burden of proof in a case, such as this
one, in which the Complainant alleges that a regulated utility has engaged in unjust
or unreasonable actions.* Thus, Mr. Dudley must establish all facts necessary to
support the relief he seeks by a preponderance of credible evidence.

Discussion:

1. Did MGE violate either its tariff or the Commission’s rules when MGE
transferred the $2,099.96 debt incurred by the person identified as
Sara Chappelow to Mr. Dudley’s account?

41 Section 386.020(18) and (42), RSMo Supp. 2001. Section 386.010 states that Chapter
386 shall be known as the “Missouri Public Service Commission Law.”

42 Sections 386.020(42) and 386.250(1), RSMo Supp. 2001.

43 Section 386.390.1, RSMo 2000.

4 Allstates Transworld Van Lines, Inc. v. Southwestern Bell Telephone Co., 973 S.W.2d
314,317 (Mo. App. E.D. 1996).

4 Ahlstrom v. Empire District Electric Company, 4 Mo. P.S.C.3d 187, 202 (1995); Margulis
v. Union Electric Company, 30 Mo. P.S.C. (N.S.) 517, 523 (1991).



DUDLEY V.MGE 73
13 Mo. P.S.C. 3d

Mr. Dudley and Staff argue that MGE improperly transferred Ms. Chappelow’s
bill, in the amount of $2,099.96, to Mr. Dudley’s account. MGE contends that its
transfer was authorized by its tariff. Although MGE acknowledges that it does not
have a policy of transferring the past-due debt of a tenant to a landlord, the company
offered the following justification for the transfer:*®

Discontinuance on the basis of this transfer is appropriate
because Mr. Dudley, as owner of the property at 4024 Pros-
pect, received substantial benefit and use of the service due to
the fact that the premise he owned was heated during the time
period in question and was thus protected from the extremely
cold temperatures that occurred during this period of time.*

MGE also cites Section 3.02 ofits tariff as authority for transferring the Chappelow
debt and discontinuing Mr. Dudley’s gas service to 4231 Tracy:

Company shall not be required to commence supplying gas
service if at the time of application, the applicant, or any
member of applicant’s household (who has received benefit
from previous gas service), is indebted to Company for such
gas service previously supplied at the same premises or any
former premises until payment of such indebtedness shall
have been made. This provision cannot be avoided by substi-
tuting an application for service at the same or at a new location
signed by some other member of the former customer’s
household or by any other person acting for or on behalf of such
customer.

In order to expedite service to a customer moving from one
location to another, Company may provide service at the new
location before all bills and charges are paid for service at the
prior location. Company reserves the right to transfer any
unpaid amount from prior service(s) to a current service ac-
count. Such transferred bills are then subject to the provisions
of Sections 7.07 and 7.08 herein.

The Commission determines that MGE’s position is flawed. MGE’s tariff,
Section 1.04, defines “customer” as “[a] person or legal entity responsible for
payment for service except one denoted as a guarantor. The term “customer” is
also used to refer to an applicant for gas service.” Commission Rule 4 CSR 240-
13.015(D) states that “Customer means a person or legal entity responsible for
payment for service except one denoted as a guarantor.”

MGE admitted that it accepted Sara Chappelow’s application, or the application
of a person claiming to be Sara Chappelow, for new gas service at 4024 Prospect.
The company admits that it turned on the gas service in Ms. Chappelow’s name,
placed Ms. Chappelow on a level payment plan, and accepted three payments on

4 Tr. p. 151, line 24 through p. 152, line 2, and p. 217, lines 1-5.
47T MGE’s answer, p. 4.
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her account. These actions demonstrate that Sara Chappelow, or the person
representing herself to MGE as Sara Chappelow, is the “customer” responsible
to MGE for gas service at 4024 Prospect from October 3, 2000, to April 26, 2001,
in the amount of $2,099.96. MGE provided no evidence that Mr. Dudley was the
responsible “customer” pursuant to MGE’s tariff or the Commission’s rule. In
addition, MGE has not provided any evidence that Mr. Dudley was a “guarantor” of
Ms. Chappelow. The Commission determines that MGE has no authority by tariff
or Commission rule to transfer Ms. Chappelow’s past-due debt to Mr. Dudley’s
account.

MGE creatively argues that Mr. Dudley, as the owner of the 4024 Prospect
property, received a “benefit and use of gas service” from Ms. Chappelow’s service
in that his property was protected from further deterioration during the cold winter
of 2000-2001.% Although novel, MGE’s argument borders on the ridiculous. In
previous cases, the Commission has determined that for a person not named on
an account to be held liable for utility charges, the unnamed person must have
received “benefit and use of the service” sufficient to state a claim for reliefin implied
contract.* The Restatement of the Law, 2d Contracts, defines an implied contract
as one where the intention of a party to make a contract may be implied; that is, the
“intention to make a promise may be manifested ... by implication from other
circumstances, including course of dealing or usage of trade or course of
performance.” There are no facts in this case that show any conduct of Mr. Dudley
that may infer an intent to benefit from Ms. Chappelow’s gas service. Any benefit
that Mr. Dudley may have received from Ms. Chappelow’s gas service was unin-
tended.

Thus, the Commission determines that MGE cannot hold Mr. Dudley respon-
sible for the debt of his tenant, Ms. Chappelow, and that the transfer of
Ms. Chappelow’s debt to Mr. Dudley’s account was improper. The Commission
will direct MGE to remove Ms. Chappelow’s past-due debt from Mr. Dudley’s
account, along with all associated late fees.

2. Did MGE violate either MGE’s tariff or the Commission’s rules when
the company discontinued gas service to Mr. Dudley’s account at 4231 Tracy?

Mr. Dudley alleges that MGE violated its tariff and Commission rules by failing
to provide proper notice to him regarding the impending discontinuance and by
discontinuing his service during a billing dispute. MGE and Staff contend that the
company did not violate the company’s tariff or the Commission’s rules when it
disconnected Mr. Dudley’s service in July 2002.

Specifically, Mr. Dudley alleges that MGE violated 4 CSR 240-13.050. Com-
mission Rule 4 CSR 240-13.050(1) states that service may be discontinued for any
of eight specified reasons. The first reason listed is “Nonpayment of an undisputed
delinquent charge.” MGE discontinued service because Mr. Dudley failed to pay

48 Exh. 3, Bolden’s Rebuttal Testimony, p.8.

4 Bowman v. The Gas Service Company, 27 P.S.C. (N.S) 44 (1984) and Winkleman v.
Associated Natural Gas Company, 27 P.S.C. (N.S) 40 (1984).

50 Restatement of the Law, Second, Contracts, Section 4, Comments paragraph a. (1981).
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the undisputed delinquent charge on the Tracy account. Therefore, this provision
authorized the company to discontinue service.

Sections (3) through (5) of 4 CSR 240-13.050 refer to proper notice require-
ments. Among other things, these provisions provide that a utility shall not
discontinue residential service under this section unless written notice is sent to
the customer at least ten days prior to the date of the proposed discontinuance.
MGE notified Mr. Dudley in writing of the pending discontinuance on July 10, 2002,
and on July 16, 2002. MGE left a message at 4231 Tracy regarding the discontinu-
ance on July 17, 2002. MGE discontinued service to the Tracy address on July 24,
2002. The Commission finds that MGE complied with the notice requirements of
4 CSR 240 13.050.

Mr. Dudley also claims that MGE also violated Sections 8.01, 8.06, and 8.08 of
the company’s tariff. Section 8.01 refers to the basic rules for complaints and
disputed claims that are to be followed by the company and the customer. The
section also sets forth the company’s right when a customer fails to cooperate in
the investigation of the dispute. Mr. Dudley, however, has failed to show that MGE
violated this provision in any way. Infact, the evidence shows that MGE did properly
record the disputed claim.

Section 8.06 of MGE’s tariff indicates that if the company does not resolve the
complaint to the satisfaction of the customer, the company shall advise the
customer of the right to register an informal complaint with the Commission.
Mr. Dudley provided no evidence that MGE violated this provision. Moreover,
Mr. Dudley did file an informal complaint with the Commission regarding the bill
transferred from Ms. Chappelow.

Section 8.08 of MGE’s tariff addresses discontinuations pending a decision:

The Company shall not discontinue residential service or
issue a notice of discontinuance relative to the matter in
dispute pending the decision of the hearing examiner or other
Commission personnel except pursuant to the terms of an
interim determination.

The Commission has found that the disputed amount was the $2,209.59
transferred from the 4024 Prospect account. MGE did not discontinue service
based on the nonpayment of this amount. Instead, MGE discontinued service
based upon Mr. Dudley’s failure to pay the past due debt for service received at
4231 Tracy. Thus, MGE did not violate Section 8.08 of its tariff.

Decision

The Commission determines that MGE did not violate its tariff or Commission
rules when it discontinued natural gas service to Mr. Dudley at 4231 Tracy on or
about July 24, 2002. Therefore, the portion of Mr. Dudley’s complaint regarding the
discontinuance of service is dismissed.

The Commission, however, also determines that MGE'’s tariff does not autho-
rize it to transfer Ms. Chappelow’s past due debt to the account of Mr. Dudley. Thus,
the Commission will grant part of Mr. Dudley’s complaint and direct MGE to remove
Ms. Chappelow’s past due debt of $2,099.96 from Mr. Dudley’s account, including
any late fees associated with this amount.
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IT IS THEREFORE ORDERED:

1. That James Dudley’s complaint is dismissed in part and granted in part.

2. That Missouri Gas Energy, a division of Southern Union Company, shall promptly
remove the transferred amount of $2,099.96 from Mr. Dudley’s account as discussed above.
Any late fees due to Mr. Dudley’s failure to pay the transferred amount of $2,099.96 shall also
be removed.

3. That this Report and Order shall become effective on October 29, 2004.

Gaw, Ch., Murray, Clayton, Davis,
and Appling, CC., concur and certify
compliance with the provisions of
Section 536.080, RSMo 2000.
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In the Matter of the Application to Intervene in Union Electric
Company d/b/a AmerenUE Proposed Tariff filed under Tariff
File No. JG-2005-0145.*

Case No. GT-2005-0069
Decided October 28, 2004

Gas §40. The Commission approved a tariff that will make AmerenUE transportation
customers, served by Panhandle Eastern Pipe Line Company, subject to the same Commis-
sion-approved tariffs that apply to other AmerenUE transportation customers.

ORDERAPPROVING TARIFF

Syllabus: This order approves a proposed tariff filed by Union Electric Company
d/b/a AmerenUE that makes changes to the way some of its customers balance
their gas usage and to the way imbalances are treated.

On August 30, 2004, AmerenUE filed a proposed tariff with an effective date of
October 1, 2004, that would subject certain of its transportation customers to the
burner tip balancing provisions in AmerenUE’s tariffs. Those customers are
transporting their gas on Panhandle Eastern Pipe Line Company, and have had
their balancing performed by Panhandle, but Panhandle has made changes to its
operations and will generally stop providing this balancing function on October 1,
2004.

The changes AmerenUE proposes to make to the currently effective tariff are
limited. First, Paragraph | on Sheet No. 14 will change so that the currently effective
balancing provisions apply to all customers that do not have balancing performed
by their transportation pipeline. These provisions currently apply to AmerenUE’s
transportation customers served by other pipelines. This change is essentially a
clarification of current tariff language with little substantive impact.

Second, a provision is added that will allow group balancing. Group balancing
allows transportation to balance their gas usage as a group, rather than having
each individual customer solely responsible for balancing. This provision will allow
a group to take advantage of group members’ offsetting positive and negative
imbalances, resulting in fewer and lesser imbalance penalties. These two
changes are the only ones made by the tariff filing.

In response to the tariff filing, ProLiance Energy, LLC, an AmerenUE transpor-
tation customer, filed a motion to suspend on September 17, 2004. ProLiance
objects to the proposed tariffs because the daily imbalance threshold and the
penalties for imbalances are different from those that have been imposed by
Panhandle. ProLiance does not dispute the fact that Panhandle will no longer be
providing this function, nor does it explain its assertion that AmerenUE’s balancing

*On November 30, 2004, the Public Service Commission issued an order denying applications
for rehearing. This case was appealed to Cole County Circuit Court (04CV327078).
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provisions — already approved by the Commission and in effect for many of its
customers — are unjust and unreasonable. ProLiance specifically states that it is
not opposed to group balancing.

On September 24, 2004, MFA Incorporated and ONEOK Energy Marketing
Company (an AmerenUE transportation customer and a gas marketer, respec-
tively) jointly filed a motion to suspend. On the same day, Seminole Energy Services
L.L.C. filed a motion to suspend. MFA and ONEOK state that they agree with
ProLiance, and in addition, argue that AmerenUE’s proposed tariff is discriminatory
in that some Panhandle transportation customers will be subject to AmerenUE’s
balancing provisions and some will still be subject to Panhandle’s. The changes
proposed by AmerenUE will actually reduce any disparate treatment of its trans-
portation customers. The changes to Paragraph | on Sheet No. 14 make clear that
AmerenUE’s balancing provisions apply to all customers who do not have
balancing performed by the transporting pipeline, and eliminates the distinction
between customers based on what pipeline they use for transportation. If it is true
that Panhandle’s tariff changes treat some of its customers differently, as MFA and
ONEOK assert, then they may have cause to object to Panhandle’s tariff, but it is
clear that AmerenUE’s proposed tariff does not unjustly discriminate among
customers.

MFA and ONEOK also object to one specific aspect of AmerenUE’s proposed
group balancing:

... AmerenUE requires customers to provide written notice no
later than ten (10) business days prior to the beginning of the
month of theirintent to have their accounts managed by a Group
Manager. The ten day notice requirement is unreasonable. For
example, if OEMC as a group manager is not provided actual
monthly usage until the 9th business day of the month follow-
ing the month in which the gas was delivered, it will not have
sufficient time to invoice the customer, judge the timeliness of
payments and then determine if the relationship with the
customer should continue. If the purpose behind this tariff
provision is to encourage group managers to provide group
balancing to their customers, that purpose is unreasonably
compromised by the ten day notice requirement. It imposes
an unreasonable burden on supplying that service and should
be rejected.

None of the other pleadings, including AmerenUE’s response discussed
below, address this aspect of AmerenUE’s proposed tariff changes. However, as
AmerenUE argued at the oral argument (discussed below) this ten day notice
period is necessary to allow AmerenUE to administer the group balancing
program. Ten days does not appear unreasonable, and the Commission will not
suspend the proposed tariff based on this argument.

The rest of MFA’s and ONEOK’s objections, as well as those raised by
Seminole, are similar to those of ProLiance discussed above. They simply oppose
the provisions already in effect for other transportation customers, presumably on
the grounds that the no-longer-available Panhandle balancing provisions were
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more favorable. None of the entities seeking suspension address the fact that the
tariff provisions they oppose have already been found just and reasonable and
approved by this Commission, and the fact that AmerenUE’s proposed tariff would
not make any changes to those provisions.

The Commission suspended the tariff until October 29, 2004, in order to
investigate the claims of the parties opposing the tariff filing. To that end, the
Commission held oral argument on October 13, 2004. All of the intervenors
generally support the concept of group balancing, although, as noted above, MFA
and ONEOK oppose one narrow aspect of AmerenUE’s group balancing proposal.

The gist of the arguments raised by those entities seeking suspension or
rejection of AmerenUE’s tariff is that AmerenUE’s balancing provisions are
different (and, by inference, less attractive) than those of Panhandle. No one
disagrees that Panhandle’s balancing provisions are no longer available to the
extent they were before October 1. To the extent that AmerenUE customers,
including the intervenors in this case, can still get burner-tip balancing provided by
Panhandle, they may still take advantage of that service. But since Panhandle’s
balancing service is no longer available to most of AmerenUE’s customers, the
most reasonable approach to the situation, and the one that AmerenUE has taken,
is simply to make those AmerenUE transportation customers served by Panhandle
subject to the same Commission-approved tariffs that apply to other AmerenUE
transportation customers. The Commission will not further suspend or reject the
proposed tariff, but will approve it for service after the initial suspension period ends.

IT IS THEREFORE ORDERED:

1. That the following tariff sheets, Tariff File No. JG-2005-0145, filed on August 30,
2004, by Union Electric Company d/b/a AmerenUE are approved for service on and after
October 29, 2004:

P.S.C.MO.No. 2

First Revised SHEET No. 13.1, Canceling Original SHEET No. 13.1

Fifth Revised SHEET No. 14, Canceling Fourth Revised SHEET No. 14

Fourth Revised SHEET No. 15, Canceling Third Revised SHEET No. 15

Fourth Revised SHEET No. 16, Canceling Third Revised SHEET No. 16

First Revised SHEET No. 16.1, Canceling Original SHEET No. 16.1

2. That this order shall become effective on November 7, 2004.
3. That this case may be closed on November 8, 2004.

Murray, Davis and Appling, CC., concur
Gaw, Ch., dissents, with dissent to follow
Clayton, C., absent

Mills, Deputy Chief Regulatory Law Judge

Dissenting Opinion of Chairman Steve Gaw

| respectfully dissent from the Order Approving Tariff issued by the majority in
this proceeding. | believe that a sufficient issue exists as to Panhandle Eastern
Pipe Line Company’s continued willingness to provide burner tip balancing for
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natural gas transportation customers. In light of this uncertainty, | would have

suspended this tariff and established a procedural schedule in order to allow the
parties to introduce evidence on this issue.

In the Matter of the Joint Application of Union Electric Company
and the Board of Municipal Utilities of the City of Sikeston
for an Order Authorizing the Transfer of Certain Customers.

Case No. EO-2005-0022
Decided October 28, 2004

Electric §13. The Commission approved the transfer of three customers from Union Electric
Company d/b/a AmerenUE to the Board of Municipal Utilities of the City of Sikeston.

ORDERAPPROVING THE TRANSFER OF CUSTOMERS

Syllabus: This order approves, under Section 393.106, RSMo 2000, the
transfer of three customers from Union Electric Company, d/b/a AmerenUE, to the
Board of Municipal Utilities of the City of Sikeston.

Procedural History

Union Electric Company, d/b/a AmerenUE and the Board of Municipal Utilities
of the City of Sikeston filed with the Missouri Public Service Commission an
application seeking Commission approval to transfer three customers from
AmerenUE to the City of Sikeston. The Staff of the Commission filed on Septem-
ber 17, 2004, its memorandum recommending that the Commission approve the
application. On September 22, 2004, the Commission directed its Staff to file a
pleading addressing certain language in the application. The Commission was
concerned about the Applicants’ request for an order: (1) "relieving AmerenUE and
its assigns and affiliates of any duties, obligations or conditions which may have
been imposed previously by law or by the Commission with respect to [1901, 1905
and 2011 N. Main Streetin Sikeston]’; and, (2) "authorizing AmerenUE to enter into,
execute, and perform in accordance with the terms of all other documents
reasonable necessary and incidental to the performance of the transactions which
are the subject of this Joint Application”. Staff filed its pleading on October 7, 2004.
No party responded.

The Application

AmerenUE is a Missouri corporation and the City of Sikeston is a third-class
city under the provisions of the Missouri Constitution. Applicants state that
transformers owned by Sikeston are currently serving three customers located at
1901, 1905 and 2011 N. Main Street, Sikeston, Missouri. AmerenUE provides the
services and meters, reads the meters, calculates the amounts due, bills the
customers, then pays Sikeston. Applicants wish to eliminate these steps,
permitting Sikeston to have a direct relationship with the customers.
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Applicants state that transferring the three customers, who live in Sikeston, from
AmerenUE to Sikeston is in the public interest because the transfer will not result
in any reduced level of service. Having done so for many years, Sikeston is able
to provide electric service. Furthermore, the three customers have submitted
affidavits consenting to the transfer. Lastly, Applicants state that this transfer would
eliminate a complicated billing process and that the customers will see a decrease
in their electric rates.

Applicants request that the Commission issue an order:

(1) authorizing AmerenUE to transfer the electric service for
1901, 1905 and 2011 N. Main Street to the City of Sikeston.

(2) relieving AmerenUE and its assigns and affiliates of any
duties, obligation or conditions which may have been imposed
previously by law or by the Commission with respect to 1901,
1905 and 2011 N. Main Street.

(3) authorizing AmerenUE to enter into, execute, and perform
in accordance with the terms of all other documents reason-
ably necessary and incidental to the performance of the trans-
actions that are the subject of this Joint Application; and,

(4) granting such other relief as deemed necessary to accom-
plish the Joint Application and to consummate the transfer of
the structures.

Staff Memorandum

Staff states that the request to transfer the customers is in the public interest
and is for a reason other than a rate differential and recommends that the
Commission approve the application. In its memorandum, Staff informs the
Commission that in order to meet the needs of the City’s customers located on
North Main Street (the same street the customers at issue live on) the City installed
upgraded distribution facilities that required removal of AmerenUE’s facilities. The
upgraded facilities were capable of serving the City’s customers as well as
27 customers, located along North Main Street, belonging to AmerenUE. The City
therefore agreed to provide electricity and distribution facilities to those 27 custom-
ers, while AmerenUE continued to provide all other electrical services to the
customers. Although only three of the 27 customers have consented to their
provider being changed to the City, itis expected that some, if not all, of the remaining
24 will do the same.

Staff also points out that although the service drops (the wires extending from
the transformers to the meters) to three customers will be transferred to the City,
the meters will be retained by AmerenUE. The service drops total about 140 feet.
Because the service drops will have little, if any, value after AmerenUE removes its
meters, Staff takes no position on the recording of the retirement of those assets
on AmerenUE’s books. Staff does, however, suggest that the Commission
explicitly recognize AmerenUE’s transfer of the service drops to the City.
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Staff opines that it is in the public interest for the Commission to authorize the
change of the electric supplier and that the Applicants have requested this change
for reasons other than a rate differential. A change in electric supplier will allow
Sikeston to serve the customers directly, rather than AmerenUE being the “middle-
man.” Currently, Staff adds, AmerenUE must consult with the City when any service
issues arise. Since the City owns the facilities and the customers are located in
the City, it is logical for the City to serve these customers. And, because the billing
process will be simplified, the three customers will see a decrease in their electric
bills.

Staff’s October 7, 2004, filing

In response to the Commission’s Order Directing Filing, Staff pointed out that
the Applicants’ request for an Order: (1) "relieving AmerenUE and its assigns and
affiliates of any duties and obligations or conditions which may have been imposed
previously by law or by the Commission with respect to the structures [at 1901, 1905
and 2011 N. Main Street, Sikeston, Missouri]”; and, (2) "authorizing AmerenUE to
enter into, execute, and perform in accordance with the terms of all other documents
reasonable necessary and incidental to the performance of the transactions which
are the subject of this Joint Application,” is overbroad and lacks specificity. Staff
compared this matter to a separate Commission matter; Case No. EO-2004-0108.

In Case No. EO-2004-0108, AmerenUE sought authorization to transfer as-
sets. In its request, AmerenUE sought an order: (1) "authorizing [it] to enter into,
execute and perform in accordance with the terms of all other documents reason-
ably necessary and incidental to the performance of the transactions which are the
subject of the form of the Asset Transfer Agreement and this Application;” and,
(2) "granting such other relief as deemed necessary to accomplish the purposes
of the Asset Transfer Agreement and this Application and to consummate the sale,
transfer and assignment of the assets and related transactions.” In its Report and
Order, the Commission authorized the parties “to take such other lawful actions as
may be reasonably necessary to consummate the transaction herein authorized.”
Staff suggests that unless the Applicants in the present matter are more specific
regarding the relief they seek, that the Commission grant relief that is similar to the
language in Case No. EO-2004-0108.

Discussion

Section 393.106.2 states that the Commission may order a change of suppli-
ers on the basis that it is in the public interest for a reason other than a rate
differential. The Commission finds that it is in the public interest for the three
customers now being served by AmerenUE to be transferred to the City of Sikeston.
As suggested by its Staff, the Commission also recognizes that the transfer will
include the service drops serving the three customers. Although those customers
will experience a decrease in the amount they are billed, the reason for the change
is not for a rate differential.

On October 7, 2004, Staff filed its response to the Commission concerns
regarding the overbroad relief sought by Applicants. Staff suggested that if
Applicants did not submit more specific language, then the Commission should
adopt language that is similar to that adopted in Case No. EO-2004-0108.
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Commission rule 4 CSR 240-2.080(15) requires that responsive pleadings be
filed with ten days. No party has responded to Staff’'s pleading. Therefore, the
Commission will issue this order consistent with Staff's suggestion.

Conclusion

The Commission finds that a change of supplier is in the public interest and
the requested change is for a reason other than a rate differential. The Commission
will therefore grant the requested relief.

Additionally, Applicants have requested that the Commission issued an order:
(1) relieving AmerenUE and its assigns and affiliates of any duties, obligation or
conditions which may have been imposed previously by law or by the Commission
with respect to the relevant properties; and (2) authorize AmerenUE to enter into,
execute, and perform in accordance with the terms of all other documents
reasonably necessary and incidental to the performance of the transactions which
are the subject of this Joint Application.

Staff suggested that if the Applicants did not submit more specific language in
this regard, then the Commission should adopt language similar to the following:
“That AmerenUE and the City of Sikeston are authorized to take such other lawful
action as may be reasonable necessary to consummate the transaction herein
authorized.” The Applicants did not respond to Staff’s suggestion. The Commis-
sion will therefore adopt this language.

IT IS THEREFORE ORDERED:
1. That Union Electric Company, d/b/a AmerenUE is authorized to transfer electric
service for the following structures to the Board of Municipal Utilities of the City of Sikeston:

1901 N. Main Street, Sikeston, Missouri
1905 N. Main Street, Sikeston, Missouri
2011 N. Main Street, Sikeston, Missouri

2. That Union Electric Company, d/b/a AmerenUE and the City of Sikeston are
authorized to take such other lawful actions as may be reasonably necessary to consummate
the transaction herein authorized.

3. That this order shall become effective on November 7, 2004.

4. That this case may be closed on November 8, 2004.

Gaw, Ch., Murray, Davis, and
Appling, CC., concur.
Clayton, C., absent.

Jones, Regulatory Law Judge
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In the Matter of the Adequacy of Laclede Gas Company’s
Service Line Replacement Program and Leak Survey Pro-
cedures.”

Case No. GO-99-155
Decided October 28, 2004

Gas §1. The Commission directed Laclede Gas Company to continue the requirements of the
previously approved stipulation and agreement, with annual reporting from Staff to the
Commission.

Gas §11. The Commission directed Laclede Gas Company to continue to conduct an annual
bar-hole leak survey of direct-buried copper service lines.
Gas §35. The Commission directed Laclede Gas Company to continue to conduct an annual
bar-hole leak survey of direct-buried copper service lines.

The Commission also directed that the requirements in the previously approved stipulation and
agreement, which call for Class 3 leaks in Pressure Region | to be repaired within six months
and Class 3 leaks in Pressure Region Il to be repaired within one year, be continued.

Finally, the Commission directed that the annual requirement of 8,000 direct-buried copper
service line replacements be maintained by Laclede Gas Company.

ORDER CONTINUING REQUIREMENTS OF
UNANIMOUS STIPULATION AND AGREEMENT

Syllabus:

This order approves the Staff of the Commission’s recommendation that the
Commission continue the current requirements of the previously approved Stipu-
lation and Agreement, with annual reporting from Staff to the Commission.

Background:

The Commission opened this case on October 30, 1998, as a general
investigatory case to receive information relevant to the adequacy of Laclede Gas
Company’s direct-buried copper service line replacement program and the effec-
tiveness of Laclede’s leak survey procedures." On February 18, 2000, Laclede,
Staff, and the Office of the Public Counsel filed a Unanimous Stipulation and
Agreement. As part of the Agreement, Laclede agreed to submit annual reports to
Staff detailing direct-buried copper service line renewals and relays? completed,
and agreed to submit additional reports confirming the achievement of other
milestones under the Agreement. The Agreement provided that after the third year

* See page 134, Volume 9, MPSC 3d, and page 400, Volume 12, MPSC 3d, for other orders
in this case.

' Staff’s investigation into the Pralle Lane (Case No. GS-98- 422) and Bergerac Drive (Case
No. GS-98-423) natural gas incidents led to Staff filing, on October 14, 1998, a motion to open
this case.

2 As used in this order, the term “renewal” refers to a main to meter replacement of a service
line and the term “relay” refers to the replacement of a specific segment of a service line.
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of the program, Laclede and Staff would review the progress and results of the
program to determine future relay/renewal plans, including the rate of such future
actions, and potential modifications to survey techniques and other related
matters. On May 18, 2000, the Commission issued an order approving the
Unanimous Stipulation and Agreement.

On August 1, 2003, Staff filed its Three-Year Summary Report. Staff requested
that the Commission continue the current requirements of the Unanimous Stipu-
lation and Agreement, with annual reporting from Staff. Staff stated that the
requirements of the Copper Service Line Replacement Program reflect the overall
goals of protecting the public, achieving a substantial number of replacements
annually, using effective leak detection methods, and making timely repairs, while
also being mindful of ratepayers’ costs. Staff suggested that Laclede has met or
exceeded the guidelines of the Stipulation and that the crucial goal of public safety
is being maintained.

The Commission conducted a limited hearing on December 5, 2003.> On
March 5, 2004, the Commission issued its Report and Order, adopting Staff's
recommendation that the Commission continue the current requirements of the
previously approved Stipulation and Agreement, with annual reporting from Staff.

Staff’s September 1, 2004 Annual Report:

Staff filed its Annual Report on September 1, 2004. Staff states that it has
completed an analysis of Laclede’s copper service line replacements and bar-hole
survey data. Based upon its review, Staff recommends that the Commission
continue the current requirements of the Stipulation and Agreement, with continued
annual reporting from Staff. Staff’'s Report contains the following specific recom-
mendations.

1. Bar-hole Leak Surveys

Laclede conducted its 2004 bar hole leak survey during the months of March
through July 2004. Laclede personnel conducted a bar-hole leak survey over
10,253 direct-buried copper service lines in Pressure Region | and conducted a
bar-hole leak survey over 34,371 direct-buried copper service lines in Pressure
Region I, for a total of 44,624 direct-buried copper service line bar hole leak surveys
during the 2004 survey. A total of 409 leaks were found during the 2004 bar-hole
leak survey, which represents a 0.92 percentleak rate. As reported in Staff's August
2003 Three-Year Summary Report, results from bar-hole leak surveys have shown
a downward trend in the actual total number of new leaks discovered on copper
service lines. Observations in the fourth year of Laclede’s program indicate that
this downward trend is continuing with the new leak rate of 0.92 percent, which is
an approximate 13 percent decrease from the leakage rates found during the 2003
leak survey.

3 The Commission indicated that the purpose of the hearing was to determine whether Staff's
recommendations should be approved without the necessity for further hearings. The
Commission also noted that if it does not approve Staff's recommendations, it would establish
a procedural schedule.
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While the bar-hole method for leak surveying demands more personnel time
and effort, it is Staff's opinion that this method is far superior to other methods in
the detection of small leaks that previously might have gone undetected. This
superior method of leak detection, coupled with conducting the surveys on an
annual basis, helps in achieving the program goals of early detection before the
leak becomes hazardous and assists in prioritizing replacements. This guideline
of the Agreement exceeds the Commission’s minimum pipeline safety regulations
that require three year leak surveys on most residential service lines.

For these reasons, Staff recommends that Laclede continue to conduct an
annual bar-hole leak survey of direct-buried copper service lines.

2. Leak Repairs

Expediting the removal of all leaks found during a bar-hole leak survey prior to
conducting the subsequent year’s bar-hole leak survey continues to enhance the
downward trend in detected leaks during subsequent annual bar-hole leak
surveys. In accordance with the Agreement, leaks detected during an annual bar-
hole leak survey are required to be repaired within six months of discovery in
Pressure Region | and within one year of discovery in Pressure Region Il. Laclede
continues to exceed the requirements in the Agreement by repairing Class 3 leaks
in Pressure Region | within an average time of three months (down from three to
four months during the first three years of the program) from discovery and within
an average time of seven months (down from seven to nine months during the first
three years of the program) from discovery in Pressure Region Il. This guideline
in the Agreement exceeds the Commission’s minimum pipeline safety regulations
that require Class 3 leaks to be monitored every six months until repaired (within
five years of discovery).

All detected leaks, along with other historical information, are used in a
prioritization model for identifying replacement areas in a consistent manner and
prioritizing the scheduling of these areas for replacement. Staff noted that it is
critical that any upward trends in new leaks on replacement program pipelines be
identified promptly, as upward trends can point to the need to refocus efforts to
stiffen requirements to meet the program’s goals and objectives.

Staff believes that timely repairs of observed leaks prior to the subsequent bar-
hole leak survey provides better information to detect any upward trends in leakage
rate totals. Therefore, Staff recommends that the requirements in the Agreement
(calling for Class 3 leaks in Pressure Region | to be repaired within six months and
Class 3 leaks in Pressure Region Il to be repaired within one year) be continued.

3. Copper Service Line Replacements

During program year four (the twelve months ending March 1, 2004), Laclede
completed a total of 8,264 direct-buried copper service line replacements (main-
to-meter). During the first four years of the program, Laclede has completed a total
of 33,616 direct-buried copper service line replacements, which represents
approximately 43 percent of the program’s beginning total qualifying services.
Through the end of program year four, Laclede has averaged 8,404 direct-buried
copper service line replacements each year, which exceeds the Agreement’s
criteria of an annual replacement rate of 8,000 direct-buried copper service lines.
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Staff believes that an aggressive annual replacement rate (i.e., ten percent
annually), based upon priority, with increased frequencies of leak surveys, contin-
ues to be successful and, therefore, recommends that the annual requirement of
8,000 direct-buried copper service line replacements should be maintained at this
time. The current results of this portion of the program are a substantial reduction
in the number of direct-buried copper service lines and a substantially reduced
leakage rate in the lines that remain to be replaced.

Discussion:

The Commission has reviewed Staff's September 2004 Report and finds that
Staff's recommendations are reasonable and in the public interest, and should be
adopted. The Commission will therefore direct that Laclede shall continue to meet
the current requirements of the Stipulation and Agreement, with continued annual
reporting from Staff.

IT IS THEREFORE ORDERED:
1. That Staff's recommendation is approved. Until ordered otherwise, Laclede Gas

Company shall continue to meet or exceed the current requirements of the Unanimous
Stipulation and Agreement.

2. That the Commission’s Staff shall continue its annual reporting to the Commission
until otherwise ordered. Staff's next annual report shall be filed no later than September 1,
2005, unless otherwise ordered.

3. That this order shall become effective on November 7, 2004.

Murray, Davis, and Appling, CC., concur.
Gaw, Ch., dissents, with separate dissenting opinion to follow.
Clayton, C., absent.

Ruth, Senior Regulatory Law Judge

Dissenting Opinion of Chairman Steve Gaw

| respectfully dissent from the Order Continuing Requirements of Unani-
mous Stipulation and Agreement issued by the majority in this proceeding. |
continue to be concerned that Laclede has not been aggressive enough in its
service line replacement program.
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In the Matter of an Investigation into the Effects of the Bank-
ruptcy of Telecommunications Carriers in the State of Mis-
souri.

Case No. TW-2003-0063
Decided November4, 2004

Telecommunications § 10. The Commission opened this case in light of the MCI WorldCom,
Inc., bankruptcy. The Commission did so, in part, to monitor the bankrupt carriers’ ability to
serve their customers.

Telecommunications § 23. The Commission closed this case in light of a November 30,
2004 Commission rule that would require certificated carriers to provide bankruptcy
information to the Commission.

ORDERCLOSING CASE

The Missouri Public Service Commission opened this case on August 15,
2002, in the wake of the bankruptcy filing by MCI WorldCom, Inc., and almost all of
its active, domestic subsidiaries on July 21, 2002." This was reported at the time
as the largest single bankruptcy filing in the history of the United States. The
Commission opened this non-contested case, first, to monitor the progress of MCI
WorldCom through Chapter 11 and, second, to track the increasing number of
bankruptcy filings by certificated telecommunications carriers operating in the state
of Missouri. These bankruptcies necessarily raised questions as to the ability of
the carriers involved to meet their obligations to their customers.

The Commission charged its Staff with principal responsibility for this matter.
Staff was directed to compile and maintain a list of bankrupt telecommunications
carriers operating in Missouri. For each such carrier, Staff was directed to provide
certain specific information. Staff was directed to file a copy of this list in this case
and to update it as needed, but not more often than once monthly. During the course
of this matter, Staff filed 21 status reports, including its recommendation of
September 16, 2004. Several of these reports were accompanied by updates to
the list of bankrupt carriers; these documents are publicly available to interested
persons over the Internet on the Commission’s EFIS system.

The Commission also made MCI WorldCom and its bankrupt subsidiaries
parties to this case, directed them to prepare and appear for an on-the-record
presentation on October 9, 2002, and further directed the filing of quarterly status

" Eight of WorldCom, Inc.’s subsidiaries seeking bankruptcy protection — Intermedia Commu-
nications, Inc., TTI National, Inc., Brooks Fiber Communications of Missouri, Inc., MCI
WORLDCOM Communications, Inc., MCI WORLDCOM Network Services, Inc., MCimetro
Access Transmission Services, LLC, Metropolitan Fiber Systems of St. Louis, Inc., and
Teleconnect Long Distance Services & Systems Co., — are certificated to provide telecom-
munications services in the state of Missouri. Metropolitan Fiber Systems of Kansas City,
Missouri, Inc., another WorldCom, Inc., subsidiary that is certificated to provided telecommu-
nications service in the state of Missouri, is not listed in bankruptcy documents.
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reports. MClfiled seven quarterly reports and afinal report. On April 29,2004, having
emerged from Chapter 11, MCI moved that it and its subsidiaries be dismissed
from this case.

The Commission’s Staff was also directed, in the order establishing this case,
to file its recommendations, if any, for proposed Commission procedures in future
telephone corporation bankruptcies within 60 days after the final status report is
filed by WorldCom, Inc., and its subsidiaries. On September 16, 2004, Staff filed
its Memorandum and Recommendation. Therein, Staff advised the Commission
to close this case because a newly promulgated regulation will become effective
on November 30, 2004, that requires certificated carriers to provide bankruptcy
information to the Commission. Staff states that the “new rule . . . obviates the need
for Staff to make mandatory separate filings that contain status updates derived
from untimely third party sources within the industry.” Staff also belatedly re-
sponded to MCIl WorldCom’s motion for dismissal and recommended that it be
granted. Staff further explained that its new rule, in addition to imposing a
bankruptcy-reporting requirement on certificated carriers, also “outlines a proce-
dure for transfer of customers and transfer of assets and disposal of telecommu-
nication facilities located at the premises of another telecommunications com-
pany.”

No other party has responded to Staff's Memorandum and Recommendation
and the interval for doing so has passed. The Commission will grant Staff’s request
and close this case. The closing of this case will necessarily end Staff’s obligation
to file monthly Status Reports and will also end the obligations of MCI WorldCom
and its subsidiaries in this case.

IT IS THEREFORE ORDERED:

1. That this case shall be closed as on November 30, 2004.

2. That this order shall become effective on November 30, 2004.

Gaw, Ch., Murray, Davis, and Appling, CC., concur.
Clayton, C., absent.

Thompson, Deputy Chief Regulatory Law Judge
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Director of the Manufactured Housing and Modular Units Pro-
gram of the Public Service Commission, Complainant, v.
America’s Home Brokers, Inc., Respondent.”

Case No. MC-2005-0028
Decided November4, 2004

Evidence, Practice and Procedure §33. America’s Home Brokers, Inc. (AHB) failed to
timely file an answer to the complaint filed by the Commission’s staff. The Commission issued
an order finding AHB in default. AHB filed a motion to set aside the order granting default
because counsel was retained late in the period allowed to file an answer. The Commission
found America’s Home Brokers, Inc. showed good cause and set aside its order granting
default.

Manufactured Housing §1. America’s Home Brokers, Inc. (AHB) failed to timely file an
answer to the complaint filed by the Commission’s staff. The Commission issued an order
finding AHB in default. AHB filed a motion to set aside the order granting default because
counsel was retained late in the period allowed to file an answer. The Commission found
America’s Home Brokers, Inc. showed good cause and set aside its order granting default.

ORDER GRANTING MOTIONTO SET ASIDE ORDER
GRANTINGDEFAULT

On July 22, 2004, the Director of the Manufactured Housing and Modular Units
Program of the Public Service Commission filed a complaint against America’s
Home Brokers, Inc. In that complaint, Staff alleges, inter alia, that America’s Home
Brokers: failed to properly comply with the setup procedures for a manufactured
home dealer and to correct those setup deficiencies within a reasonable amount
of time; altered a manufactured home and failed to obtain approval for the alteration;
failed to correctly anchor a manufactured home; and failed to correct various code
violations as identified in the inspection reports within ninety days after being
ordered to do so in writing by an authorized representative of the Commission.

Staff's complaint requests authority, as provided in Section 700.115.2, RSMo
2000, to bring a penalty action in circuit court against America’s Home Brokers.

On July 28, the Commission issued a Notice of Complaint that informed
America’s Home Brokers of Staff's complaint and directed it to file an answer within
30 days of the date of the notice. America’s Home Brokers’ answer was due no
later than August 27. America’s Home Brokers did not file an answer, and on
September 21 the Commission issued an order finding America’s Home Brokers
in default.

On September 28, America’s Home Brokers timely filed a motion to set aside
the order granting default. America’s Home Brokers stated that it had retained
counsel relatively late in the period allowed to file an answer, and thus was not able
to timely file its answer.

* See page 566 for another order in this case.
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The Commission’s rules (4 CSR 240-2.070(9)) provide that the Commission
may set aside its order granting default if it finds good cause to do so. The
Commission finds that America’s Home Brokers has shown good cause, and will
set aside its order of default. The Commission will also set a deadline for the filing
of an answer to the complaint, and will schedule a prehearing and a date for the
filing of a proposed procedural schedule.

IT IS THEREFORE ORDERED:

1. That the motion to set aside the Commission’s Order Granting Default is granted.

2. That America’s Home Brokers, Inc., shall file an answer to the Complaint no later
than November 12, 2004.

3. That a prehearing conference shall be held on November 23, 2004, beginning at
10:00 a.m. The prehearing conference shall be held at the Commission’s office in the Governor
Office Building, 200 Madison Street, Jefferson City, Missouri, a building that meets accessibility
standards of the Americans with Disabilities Act. Any person who needs specific
accessibility accommodations may call the Public Service Commission’s Hotline at 1-800-392-
4211 (voice) or Relay Missouri at 711 prior to the hearing.

4. That the parties shall file a proposed procedural schedule no later than November
30, 2004. The procedural schedule shall include dates for an evidentiary hearing at which
all evidence will be adduced; no prefiled testimony will be necessary.

5. That this order shall become effective on November 14, 2004.

Lewis Mills, Deputy Chief Regulatory
Law Judge, by delegation of authority
pursuant to Section 386.240, RSMo 2000.
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In the Matter of BPS Telephone Company’s Election to be
Regulated under Price Cap Regulation as Provided in Sec-
tion 392.245, RSMo 2000.*

Case No. |0-2004-0597
Decided November 9, 2004

Certificates §46.3. The Commission found BPS Telephone Company’s election to become
a price cap regulated carrier invalid. Although MSDT was granted a certificate to provide basic
local telecommunication service, MSDT did not offer all of the “essential local telecommuni-
cation service” as required by their certificate. Because MSDT was not providing basic local
services, the Commission found BPS did not qualify as a price cap carrier.

Service §31. The Commission found BPS Telephone Company’s election to become a price
cap regulated carrier invalid. Although MSDT was granted a certificate to provide basic local
telecommunication service, MSDT did not offer all of the “essential local telecommunication
service” as required by their certificate. Because MSDT was not providing basic local
services, the Commission found BPS did not qualify as a price cap carrier.

Service §45. The Commission found BPS Telephone Company’s election to become a price
cap regulated carrier invalid. Although MSDT was granted a certificate to provide basic local
telecommunication service, MSDT did not offer all of the “essential local telecommunication
service” as required by their certificate. Because MSDT was not providing basic local
services, the Commission found BPS did not qualify as a price cap carrier.

Telecommunications §3.3. The Commission found BPS Telephone Company’s election to
become a price cap regulated carrier invalid.  Although MSDT was granted a certificate to
provide basic local telecommunication service, MSDT did not offer all of the “essential local
telecommunication service” as required by their certificate. Because MSDT was not providing
basic local services, the Commission found BPS did not qualify as a price cap carrier.

Telecommunications §23. The Commission found BPS Telephone Company’s election to
become a price cap regulated carrier invalid. Although MSDT was granted a certificate to
provide basic local telecommunication service, MSDT did not offer all of the “essential local
telecommunication service” as required by their certificate. Because MSDT was not providing
basic local services, the Commission found BPS did not qualify as a price cap carrier.

Telecommunications §29. The Commission found BPS Telephone Company’s election to
become a price cap regulated carrier invalid. Although MSDT was granted a certificate to
provide basic local telecommunication service, MSDT did not offer all of the “essential local
telecommunication service” as required by their certificate. Because MSDT was not providing
basic local services, the Commission found BPS did not qualify as a price cap carrier.

Telecommunications §47. The Commission found BPS Telephone Company’s election to
become a price cap regulated carrier invalid. Although MSDT was granted a certificate to
provide basic local telecommunication service, MSDT did not offer all of the “essential local
telecommunication service” as required by their certificate. Because MSDT was not providing
basic local services, the Commission found BPS did not qualify as a price cap carrier.

*See page 263, Volume 12 MPSC 3d foran orderin Case No. 10-2003-0012. This order contains
a correction issued by the Commission in an order on November 16, 2004. On November 30,
2004, the Public Service Commission issued an order denying an application for rehearing.
This case was appealed to the Cole County Circuit Court (04CV327077).
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APPEARANCES

Sondra B. Morgan, Brydon, Swearengen & England P.C., 312 East
Capitol Avenue, Post Office Box 456, Jefferson City, Missouri 65102-0456, for BPS
Telephone Company.

Michael F. Dandino, Senior Public Counsel, Office of the Public Counsel, Post
Office Box 2230, Jefferson City, Missouri 65102, for the Office of the Public Counsel
and the public.

Cliff Snodgrass, Senior Counsel, Missouri Public Service Commission, Post
Office Box 360, Jefferson City, Missouri 65102, for the Staff of the Missouri Public
Service Commission.

REGULATORY LAWJUDGE: Nancy Dippell, Senior Regulatory Law Judge.

REPORTAND ORDER

Syllabus: This order finds that BPS Telephone Company’s notice of election
to become a price cap carrier under Section 392.245.2, RSMo 2000," is invalid.

Procedural History

BPS previously notified the Commission of its election to be regulated as a price
cap company in Commission Case No. 10-2003-0012. An evidentiary hearing was
held before the Commission on February 7, 2003. The Commission issued its
Report and Order denying BPS’s price cap election on November 14, 2003.

On January 20, 2004, BPS and Missouri State Discount Telephone filed an
Application for Approval of Amendment to Resale Agreement Between BPS
Telephone and Missouri State Discount Telephone Company. This amendment
to the Resale Agreement removed the language found in Paragraph 6.1.1 which
the Commission found to be noncompetitive.

On May 28, 2004, BPS notified the Commission that it was again electing to be
regulated under the price cap provisions of Section 392.245.2. The Commission
issued a Notice of Price Cap Election on June 4, 2004, and set a time for responses
to the price cap election.

The Staff of the Missouri Public Service Commission filed a motion requesting
that the Commission reject BPS’s price cap election. The Office of the Public
Counsel also objected to BPS’s election.

Prior to BPS’s price cap election notice, the Staff filed a Complaint? alleging BPS
had been overearning.

On September 2, 2004, the parties filed a Stipulation of Facts in which they adopt
the complete record and transcript of Case No. 10-2003-0012. The parties also
stipulated that “the Commission may take official notice of its rules, tariffs, orders
and any other information contained in a document on file as a public record” so
long as it is relevant.

" All statutory references are to the Revised Statutes of Missouri 2000, unless otherwise
noted.

2 Staff of the Missouri Public Service Commission, Complainant, v. BPS Telephone
Company, Respondent, Case No. TC-2002-1076.

3 Stipulation of Facts, para. 6.
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Initial briefs of the parties were filed on October 8, 2004, and reply briefs were
submitted on October 22, 2004.

Discussion

Because the parties stipulated to the facts of this case and adopted the record
of the original BPS price cap case, the only issue for determination is whether BPS
meets the qualifications for price cap election as set out in Section 392.245.2,
RSMo.

Findings of Fact

The Missouri Public Service Commission, having considered all of the com-
petent and substantial evidence upon the whole record, makes the following
findings of fact. The Commission in making this decision has considered the
positions and arguments of all of the parties. Failure to specifically address a piece
of evidence, position or argument of any party does not indicate that the Commis-
sion has failed to consider relevant evidence, but indicates rather that the omitted
material was not dispositive of this decision.

The Commission takes official notice of its official case files, tariffs and other
orders cited herein. The Commission also adopts the record in Case No. 10-2003
-0012. The Commission finds that the facts have not materially changed since the
evidentiary hearing in Case No. 10-2003-0012 except as noted in this order.*

BPS is a small incumbent local exchange company serving approximately
3900 access lines in Missouri.® BPS provides two-way switched voice service
within a local calling scope as determined by the Commission including all the
basic local services set out in Section 386.020(4). BPS provided written notice to
the Commission of its intent to be regulated under the price cap statute’ on May 28,
20048

On November 29, 2000, MSDT filed an application for a certificate of service
authority to provide basic local telecommunications service. MSDT stated that it
would “provide all forms of basic local telecommunications service, including all
options and features provided by all incumbent providers . .. .” In the same case,
the parties™ filed a Unanimous Stipulation and Agreement in which MSDT
committed to “comply with section 392.451 and provide the ‘essential local

4 Stipulation, para. 5.

5Exh. 1, pp. 3-4; Exh. 2, p. 4; Exh. 3, p.2; Tr. 118; 241. (Cites to Exhibits and Transcripts are
to those found in Case No. 10-2003-0012 unless otherwise noted.)

5 BPS Telephone Company, PSC MO. NO. 1.
7 Section 392.245, RSMo.
8 Stipulation, para. 4.

® Application for Certificate of Service Authority for Competitive Classification, Case No. TA-
2001-334, filed Nov. 29, 2000, para. 4.

OMSDT, the Office of the Public Counsel, the Staff of the Commission, the Missouri Independent
Telephone Group, and the Small Telephone Company Group. The last two parties consist of
substantially all of the small telephone companies in Missouri.
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telecommunications services’ listed in 4 CSR 240-31.010(5).”"" In its order
granting MSDT a certificate, the Commission approved the Stipulation and Agree-
ment, noted that MSDT agreed to provide all the essential services in 4 CSR 240-
31.010(5), and found that MSDT met “the statutory requirements for [the] provision
of basic local telecommunications services and has agreed to abide by those
requirements in the future.””? Also, in the order granting MSDT a certificate, the
Commission specifically made MSDT'’s certificate subject to “the conditions of
certification set out above and to all applicable statutes and Commission rules
except as specified in this order.”"®

MSDT'’s tariff for the provision of basic local telecommunications service was
approved by the Commission on June 26, 2001, and became effective on July 2,
2001." MSDT'’s original tariff did not specifically list that it would be providing service
in any of BPS’s exchanges. MSDT amended its tariff effective June 21, 2002, to
include the service territory of several small company exchanges including BPS.

MSDT resells the telecommunications service of BPS. BPS and MSDT entered
into a Resale Agreement that was approved by the Commission in Case No. TO-
2002-62, effective October 26, 2001." BPS and MSDT have since amended their
interconnection agreement to remove the language restricting MSDT from target-
ing BPS’s customers.’® The Commission refers to Section 6.1.1 of the Resale
Agreement as the “noncompete clause.”

MSDT provides telecommunications service to a few customers within the BPS
service area.'”” MSDT provides service by reselling through its interconnection
agreement, the services of BPS. The type of service offered by MSDT is often
referred to as “prepaid” service. This term is derived from the fact that in order to
receive service, the customer must pay in full for the month of service. In addition,
consumers of “prepaid” service usually are limited to basic local services and have
no access to toll or fee services. MSDT’s customers are restricted in this manner.®
None of BPS’s “customers, other than those disconnected for nonpayment, have
migrated to MSDT since the removal of the [noncompete clause].”*® There has also
“been no material change in MSDT’s advertising,”® marketing, or business
methods since the Commission heard the original BPS price cap case.

" Unanimous Stipulation and Agreement, Case No. TA-2001-334, filed Feb. 28 2001, para.
1

2 Order Granting Cetrtificate, Case No. TA-2001-334, para. D.

3 Id., Ordered para. 2.

“Exh. 1, p. 4.

S Exh. |, p. 4-5; Exh. 6.

'6 See, Tariff File No. VT-2004-0-034.

7 Exh. 1, p. 6; Exh. 3, p . 3; Tr. p. 51, In. 4-9.

8 Missouri State Discount Telephone; P.S.C. No. 1, Original Sheet No. 17.
' Stipulation, para. 5.

20 Stipulation, para. 5.
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MSDT provides “two-way switched voice service within a local calling scope™
comprised of the following services:?

(a) Multiparty, single line, including installation, touchtone dialing
and any applicable mileage or zone charges;

(b) Access to local emergency services including 911 service, if
available;
(c) Standard intercept service; and

(d) Standard white pages directory listings.
MSDT does not provide the following services:%

(a) Assistance programs for installation of, or access to, basic local
telecommunications services for qualifying economically disad-
vantaged or disabled customers or both, including, but not
limited to, lifeline services and link-up Missouri services for low-
income customers or dual-party relay service for the hearing
impaired or speech impaired.

(b) Access to basic local operator services.
(c) Access to basic local directory assistance.
(d) Equal access to interexchange carriers consistent with rules

and regulations of the Federal Communications Commission.

(e) Equal access in the sense of dialing parity and presubscription
among interexchange telecommunications companies for call-
ing within and between local access and transport areas (a.k.a.
intraLATA and interLATA presubscription).

MSDT requires a one-time activation fee of $30 and a monthly recurring charge
of $50 per month.?* For similar services from BPS the local service charge is
$7.00.% A customer subscribing to BPS basic local service, however, will also
receive additional services (such as access to interexchange and operator
services) and the total cost of those services is approximately $20.2

Conclusions of Law

The Missouri Public Service Commission has arrived at the following conclu-
sions of law.

21 Section 386.020(4), RSMo.

2 Exh. 5, pp. 12-13; Tr. pp. 119-21.

Bd.

2 Missouri State Discount Telephone, P.S.C. No. 1, Original Sheet 18.

2 Tr. p. 42, In. 2-5.; BPS Telephone Company, PSC No. 1, Section 4, 1st Revised Sheet 17.
% Tr. p. 67,In. 1-9.
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BPS is a telecommunications company? and a public utility.? BPS is also an
incumbent local exchange telecommunications company?® and a small local
exchange telecommunications company.*® The Commission has jurisdiction over
the services, activities, and rates of BPS under Chapters 386 and 392.

The Commission is authorized to “ensure that rates, charges, tolls and rentals
for telecommunications services are just, reasonable and lawful by employing
price cap regulation.”™! Section 392.245.2 sets out the procedure for small incum-
bent local exchange companies to elect to be regulated pursuant to the price cap
statute and states, in pertinent part, that:

A small incumbent local exchange telecommunications com-
pany may elect to be regulated under this section upon provid-
ing written notice to the commission if an alternative local
exchange telecommunications company has been certified to
provide basic local telecommunications service and is provid-
ing such service in any part of the small incumbent company’s
servicearea. . . .

An “alternative local exchange telecommunications company” is defined as “a
local exchange telecommunications company certified by the commission to
provide basic or nonbasic local telecommunications service ... in a specific
geographic area.”? MSDT was certificated to provide basic local telecommunica-
tions service in Case No. TA-2001-334, effective March 26, 2001.

A telecommunications company is required to specify in which exchanges it
will provide service.*® As of June 21, 2002, MSDT's tariff specified that it would
provide service in BPS’s service area. BPS also has provided written notice of its
election to be regulated pursuant to the price cap statute on May 28, 2004.

BPS has shown all the required elements of Section 392.245.2 except that
MSDT is providing basic local telecommunications service. Even though MSDT
provides two way switched voice service within a local calling scope and provides
four of the services listed in Section 386.020(4), it is not providing basic local service
in a manner that would allow BPS to elect price cap regulation.

Although the Commission has granted MSDT a certificate of service to provide
basic local service in BPS’s geographic service area, MSDT is not providing that
service in BPS’s area in accordance with its certificate. In its application seeking
certification, MSDT committed to provide those services required to qualify for state

27 Section 386.020(51).

2 Section 386.020(42).

2 Section 386.020(22).

30 Section 386.020(30).

31 Section 392.245.1.

%2 Section 386.020(1), RSMo.

33 Section 392.220.1, RSMo. See also, 4 CSR 240-3.545(12)(C) (this rule was formerly 4 CSR
240-30.010(12)(C) but was relocated within the Code of State Regulations effective April 30,
2003).
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universal service fund support. The orders granting the certificate to MSDT noted
those commitments, and thus MSDT is required by the terms of its certificate to
provide all the essential services as set out in the Commission’s rules:**

(6) Essential local telecommunications services. — Two

(2)-way switched voice residential service within a local calling

scope as determined by the commission, comprised of the

following services and their recurring charges:

(A) Single line residential service, including
Touch-Tone dialing, and any applicable mileage or zone
charges;

(B) Access to local emergency services includ-
ing, but not limited to, 911 service established by local authori-
ties;

(C) Access to basic local operator services;

(D) Access to basic local directory assistance;

(E) Standard intercept service;

(F) Equal access to interexchange carriers con-

sistent with rules and regulations of the Federal Communica-
tions Commission (FCC);

(G) One (1) standard white pages directory list-
ing; and

(H) Toll blocking or toll control for qualifying low-
income customers.

When it granted a certificate to MSDT, the Commission was aware that this grant
might allow the small ILECs to invoke the price cap statute election. It is for that
reason that the Commission demanded that the alternative local exchange carrier
offer all of the “essential telecommunications services” as defined by the rule.
Therefore, the Commission expressly made its grant of service authority to MSDT
in the small ILEC territories subject to the condition that it would offer all the
essential telecommunications services for universal service purposes. Because
MSDT is not providing all of those services, it is not providing basic local services
in accordance with the certificates granted by the Commission. Therefore, MSDT
does not meet the requirements set out in Section 392.245 as being “certificated
to provide basic local telecommunications service and ... providing such ser-
vice.”®

In addition to MSDT failing to provide basic local service in accordance with its
certificate, the Commission also concludes MSDT is not “providing such service”
for the following reasons.

“It is a basic rule of statutory construction that words should be given their plain
and ordinary meaning whenever possible. Courts look elsewhere for interpretation
only when the meaning is ambiguous or would lead to an illogical result defeating

34 CSR 240-31.010.

35 In Case No. 10-2002-1083, the Commission ordered its Staff to investigate whether MSDT
is complying with the terms of the order granting it a certificate. Case No. TO-2005-0128 has
been opened for the purpose of receiving Staff's recommendation.
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the purpose of the legislature.”® Section 392.245.2 contains no reference to
competition; however, the legislature has mandated that every provision in Chap-
ter 392, whether ambiguous or not, be construed with certain principles in mind.*
Section 392.185 states:

The provisions of this chapter shall be construed to:

(1) Promote universally available and widely affordable
telecommunications services;

(2) Maintain and advance the efficiency and availability of
telecommunications services;

(3) Promote diversity in the supply of telecommunications
services and products throughout the state of Missouri;

(4) Ensure that customers pay only reasonable charges
for telecommunications service;

(5) Permit flexible regulation of competitive telecommu-
nications companies and competitive telecommunications
services;

(6) Allow full and fair competition to function as a substi-
tute for regulation when consistent with the protection of
ratepayers and otherwise consistent with the public interest;

(7) Promote parity of urban and rural telecommunications
services;
(8) Promote economic, educational, health care and cul-

tural enhancements; and

9) Protect consumer privacy.

The nine provisions of Section 392.185 are mandatory and necessarily must
guide the Commission in the construction and application of the price cap statute.
Section 392.185(6) states that one public policy to be implemented through the
construction of Chapter 392 is to “[a]llow full and fair competition to function as a
substitute for regulation when consistent with the protection of ratepayers and
otherwise consistent with the public interest.” Another is “flexible regulation of
competitive telecommunications companies and competitive telecommunica-
tions services.”® Price cap regulation, a transitional status between traditional
rate-of-return regulation and deregulated competition, permits ratemaking without

36 State ex rel. Maryland Heights Fire Protection Dist. v. Campbell, 736 S.W.2d 383, 386 -
387 (Mo. banc 1987). (citations omitted)

37 Section 392.185, RSMo.
3% Section 392.185(5).
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the traditional oversight and regulation of the Commission. This is the principal
benefit that the legislature intended to confer on qualifying carriers through the price
cap statute.

The Commission has examined the price cap statute in the context of the
principles set out by the legislature and the entire deregulation scheme put forth
in Chapter 392 to implement the federal Telecommunications Act of 1996. ltis clear
from the statutes that the legislature intended to promote competition while
maintaining protection for the ratepayers by allowing competition to substitute for
regulation. The Commission concludes that MSDT is not providing basic local
telecommunications services in a manner that would allow BPS to elect price cap
status. The Commission further concludes that BPS’s price cap election is invalid,
and that BPS maintains its status as a traditional rate-of-return regulated company.

The legislature did not intend the presence of a provider of only a few basic local
services to trigger price cap regulation. When taken in the context of the entire
Chapter 392, competition is a necessary element for the change in regulation to
alesser degree of oversight. Forinstance, in order to receive a certificate to provide
basic local services, Section 392.451.1 requires a competitive company to show
that it will “offer all telecommunications services which the commission has
determined are essential for purposes of qualifying for state universal service fund
support.”* The Commission has defined these essential services in its rules.*

The Commission is also supported in this interpretation by the statutory
distinction between “providing basic local” and “the resale of basic local” found in
the certification statutes.*' Those statutes provide the standards for granting a
“certificate of local exchange service authority fo provide basic local telecom-
munications service or for the resale of basic local telecommunications service.”*?

The Commission previously rejected this second argument in the Southwest-
ern Bell price cap case.** Southwestern Bell was the first large incumbent local
exchange carrier to request price cap status. The Southwestern Bell case was
appealed to the Circuit Court of Cole County. The Circuit Court affirmed the
Commission’s decision to grant price cap status but agreed that “it is a possible
interpretation” that resellers can be distinguished from facilities-based provid-
ers.*

Furthermore, a distinction on the facts can be made between the current case
and the large ILEC cases. The facts of the Southwestern Bell case may be
distinguished because the alternative carrier in that case was providing different

39 (emphasis added).

404 CSR 240-30.010(6), CSR 240-31.010(6) and 4 CSR 240-32.100.
41 Section 392.450 and 392.451.

42 Section 392.450. (emphasis added).

43 In the Matter of the Petition of Southwestern Bell Telephone Company for a Determination
that it is Subject to Price-cap regulation Under Section 392.245 RSMo (1996), Case No. TO-
97-397.

44 State of Missouri ex rel. Public Counsel v. Public Service Commission, et al., Case No.
CV197-1795CC, Revised Findings of Fact and Conclusions of Law and Judgment (issued
August 6, 1998).
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basic local services including equal access to interexchange services. Also, the
focus of the findings in that order is on whether effective competition must exist. In
this case, the Commission is not finding that “effective competition” must exist
before a company becomes price cap regulated. Instead, the Commission is
finding that MSDT does not “provide basic local service” as the statute intends and,
therefore, BPS does not meet the statutory requirements to be price cap regulated.

The other large ILEC cases that the Commission has determined can also be
distinguished. In the Sprint price cap case,* the alternative carrier was a facilities-
based provider. In the only other large ILEC price cap case,*® no party alleged that
the alternative carrier was not providing service.

MSDT provides only a few basic local services. MSDT is not providing all the
essential services and minimum service features required in the Commission
rules. They do not provide such basic services as access to local operator services,
directory assistance, equal access to interexchange carriers, or assistance
programs for economically disadvantaged or disabled customers. At rates that are
more than two-and-a-half times the cost of similar residential service from BPS and
much more restricted, the services offered by MSDT are in no way a substitute or
competitive service to BPS’s customers. The Commission previously found that
BPS was “not subject to any competition from MSDT™” and BPS has stipulated that
the facts have not materially changed since that decision.

The Commission concludes that to allow BPS to elect price cap status under
these circumstances, where prepaid providers offer such minimal services at such
a high cost, “would lead to an illogical result defeating the purpose of the
legislature™® and would not be “consistent with the public interest.”*® The Commis-
sion concludes that MSDT is not providing basic local telecommunications
services in a manner that would allow BPS to elect price cap status. The
Commission further concludes that BPS’s price cap election is invalid, and that
BPS maintains its status as a traditional rate-of-return regulated company.

Conclusion

The parties have stipulated to the facts and the only issue for Commission
decision is whether the alternative local exchange carrier is providing basic local
telecommunication service. The legislature stated that Chapter 392 “shall be
construed” so that “full and fair competition . . . [may] substitute for regulation when
consistent with the protection of ratepayers and otherwise consistent with the

45 In the Matter of the Petition of Sprint Missouri, Inc. Regarding Price-cap regulation Under
RSMo Section 392.245 (1996), Case No. TO-99-359.

46 In the Matter of the Petition of GTE Midwest Incorporated Regarding Price-cap regulation
Under RSMo Section 392.245 (1996), Case No. TO-99-294.

47 Case No. 10-2003-0012, Report and Order (issued Nov. 13, 2003), p. 8.
48 State ex rel. Maryland Heights Fire Protection Dist., supra.
49 Section 392.185(6), RSMo.
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public interest.” The types of services that MSDT provides are not what the
legislature intended as basic local services necessary to invoke a lesser degree
of regulation for small incumbent local exchange carriers. Furthermore, MSDT is
not providing all the services it committed to provide in its application seeking
certificates, nor is it complying with the conditions placed on the grant of service
authority by the Commission. Therefore, it is not providing the service for which it
was granted a basic local certificate. For these reasons, the Commission
determines that BPS is not eligible for price cap status and that its price cap election
is invalid.
IT IS THEREFORE ORDERED:

1. That BPS Telephone Company is ineligible to elect price cap status.

2. Thatany motion notruled onis denied and that any objection notruled onis overruled.

3. That this Report and Order shall become effective on November 19, 2004.

Gaw, Ch., Clayton, C., and Appling, C., concur;
Murray and Davis, CC., dissent.

01d.
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In the Matter of the Joint Application of Missouri-American
Water Company, St. Louis County Water Company, d/b/a
Missouri-American Water Company, and Jefferson City Wa-
ter Works Company, d/b/a Missouri-American Water Com-
pany, for an Accounting Authority Order Relating to Security
Costs.*

Case No. WO-2002-273
Decided November 10, 2004

Accounting §4. The Commission found that Sections 393.140(4), (8) give the Commission
comprehensive control over public utility accounting.

Accounting §9. Commission Rule 4 CSR 240-50.030(1) requires water corporations to use
the Uniform System of Accounts (USOA) issued by the National Association of Regulatory
Utility Commissioners (NARUC). The USOA is an accounting system meantto accurately report
a business’ operation during a specific time.

Accounting §42. An AAO is a Commission-allowed departure from the USOA that allows
deferral of costs from one period to another. The Commission’s guidepost in determining
whether to grant an AAO is whether the event associated with the costs is extraordinary.
The USOA defines extraordinary items as items that are not typical or customary.

Water §29. The Commission allowed an AAO for deferring the costs of armed guards,
increased water sampling, and computer security following the September 11, 2001 terrorist
attacks in America. The Commission mentioned that it had acted similarly during World War
Il when it allowed rate increases to pay for security measures.

Appearances

Dean L. Cooper, Esq., Brydon, Swearengen & England P.C., 312 East
Capitol Avenue, Post Office Box 456, Jefferson City, Missouri 65102, for Missouri-
American Water Company.

Stuart W. Conrad, Esq., Finnegan, Conrad & Peterson, 3100 Broadway, Suite
1209, Kansas City, Missouri 664111, for the St. Joseph Industrial Intervenors.

Jeremiah D. Finnegan, Esq., Finnegan, Conrad & Peterson, 3100 Broadway,
Suite 1209, Kansas City, Missouri 664111, for the City of Riverside, Missouri.

James B. Deutsch, Esq., and Marc H. Ellinger, Esq., Blitz, Bardgett & Deutsch,
308 East High Street, Suite 301, Jefferson City, Missouri 65101, for the City of Joplin,
Missouri.

Ruth O’Neill, Legal Counsel, Office of the Public Counsel, Post Office Box 2230,
Jefferson City, Missouri 65102, for the Office of the Public Counsel and the public.

Keith R. Krueger, Deputy General Counsel, Office of the General Counsel,
Missouri Public Service Commission, Post Office Box 360, Jefferson City, Missouri
65102, for the Staff of the Missouri Public Service Commission.

REGULATORY LAWJUDGE: Kevin A. Thompson, Deputy Chief.

* See page 199, Volume 11, MPSC 3d and page 38, Volume 12, MPSC 3d for other orders in
this case.
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REPORTAND ORDER

Syllabus

On remand from the Circuit Court of Cole County to make more definite findings
of fact, the Commission determines that Missouri-American Water Company’s
request for an Accounting Authority Order permitting deferral of expenditures made
to upgrade security following the events of September 11, 2001, should be granted.

Procedural History

On December 10, 2001, Missouri-American Water Company, St. Louis County
Water Company and Jefferson City Water Works Company, the latter two doing
business as Missouri-American Water Company,' filed their joint application for an
Accounting Authority Order relating to security costs.? These costs were incurred,
the joint application stated, as a direct result of the unexpected and extraordinary
events of September 11, 2001. The applicants sought an AAO so that they might
recover some part of these costs in a later rate case. The applicants also initially
sought expedited treatment so that the order, if granted, would apply to costs
incurred during calendar year 2001.2

On December 12, the Office of the Public Counsel filed its response opposing
the joint application for an AAO and also opposing the request for expedited
treatment. Public Counsel stated that the joint applicants had not alleged facts such
as would support an AAO. Public Counsel further stated that expedited treatment
was unwarranted because it would obstruct Public Counsel’s ability to adequately
investigate joint applicants’ need for an AAO.

At a prehearing conference on December 17, the City of Joplin appeared by
counsel and moved to intervene; no parties objected and the presiding officer
granted the motion.* A group of industrial customers of Missouri-American located
in St. Joseph, Missouri, AG Processing, Nestle USA, doing business as Friskies
Petcare, and Wire Rope Corporation of America, Inc., also appeared by counsel
and moved to intervene. Again, no parties objected and the presiding officer granted
the motion.® By its order of December 12, the Commission also adopted its
standard protective order for this case.

On December 26, the City of Riverside, Missouri, filed its application to Inter-
vene. On January 18, 2002, the Commission issued its Order Granting Intervention

"OnJanuary 22,2002, the joint applicants advised the Commission that St. Louis County Water
Company and Jefferson City Water Company had merged into Missouri-American Water
Company, leaving Missouri-American as the single applicant.

2 An Accounting Authority Order is typically referred to in the utility industry as an AAO; this
usage will be followed here.

3 The companies originally sought an order by January 4, 2002.

4 Counsel for the City of Joplin did not file briefs.

5 AG Processing, Nestle USA, d/b/a Friskies Petcare, and Wire Rope Corporation of America,
Inc., shall for convenience be referred to as the St. Joseph Industrial Intervenors. These
intervenors also filed an application to intervene on December 17.
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and Adopting Procedural Schedule, granting Riverside’s application to intervene.
The Commission also imposed a procedural schedule on the parties, adopted its
standard conditions and shortened the interval set by rule for responses to data
requests.®

On February 28, Local 335 of the Utility Workers of America, AFL CIO, applied
to intervene, stating that it is a labor organization that represents some 300 employ-
ees of Missouri-American in two bargaining units. On April 16, the Commission
granted Local 335’s application to intervene over the objection of Missouri-Ameri-
can. OnMay 17, Local 335 requested leave to withdraw as a party; this requestwas
granted on June 27.

On March 12, 2002, the Commission denied a motion to dismiss filed by Public
Counsel, modified the protective order to permit security-related information to be
designated Highly Confidential, and granted a motion to compel filed by Public
Counsel.

Pursuant to the procedural schedule, the parties filed direct, rebuttal and
surrebuttal testimony, as well as an agreed list of issues, and statements of their
positions on each of the issues. The Commission convened an evidentiary hearing
on June 27 and 28, 2002. All of the parties were represented at the hearing. The
Commission heard testimony from five witnesses and received 15 exhibits.

On July 2, 2002, the Commission issued a briefing schedule as agreed by the
parties at the close of the hearing on June 28. This schedule called for the filing
of a Late-Filed Exhibit, No. 13, requested by the Commission on July 12; the filing
of any objections to that exhibit by July 26; the filing of simultaneous initial briefs on
August 15 and the filing of simultaneous reply briefs on August 30.

Late-Filed Exhibit 13 (Highly Confidential) was filed on July 18. No party
objected to it and the Commission will receive it into the record of this proceeding.

On August 15, the City of Riverside filed its Agreed Motion to Modify the Briefing
Schedule. This pleading explained that the parties had agreed to extend the briefing
dates to August 20 and September 4, respectively. Accordingly, all parties filed their
initial briefs on August 20 and their reply briefs on September 4.

The Commission issued its Report and Order on December 20, 2002. Certain
parties, including AG Processing, Friskies Petcare, Wire Rope, and the City of
Riverside, filed timely applications for rehearing. The Commission denied these
on January 23, 2003. Thereafter, AG Processing sought judicial review. On
February 19, 2004, the Circuit Court of Cole County remanded the case to the
Commission “for the agency to complete its work by providing a Report and Order
that contains findings of fact and conclusions of law which comply with the
Commission’s obligations under Sections 386.420 and 536.090.” Therefore, in
compliance with the order of the Circuit Court of Cole County, Missouri, the
Commission issues this Report and Order on Remand.

Discussion

The parties jointly submitted a list of issues for determination by the Commis-
sion. Each party also submitted a statement of its position on each issue. In setting
out the issues developed by the parties and the parties’ stated positions on those

¢ See Rule 4 CSR 240-2.090.
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issues, the Commission seeks only to inform the reader of these items. The
parties’ framing of the issues may not accurately reflect the material issues under
the applicable statutes and rules.

The issues formulated by the parties are only intelligible in the light of Staff’'s
proposal, presented in the Rebuttal Testimony of Janis E. Fischer, that the Com-
mission adopt in this case four criteria by which to determine whether or not an AAO
should be granted, both for purposes of this case and for general application. The
four criteria proposed by Staff are as follows:”

1. The costs in question must equal or exceed five
percent of net income, calculated over the next preceding 12
months and excluding the costs sought to be deferred.

2. Current rates must be inadequate to cover the event.

3. The costs in question must result from either an
extraordinary capital addition or an extraordinary event beyond
the control of management.

4. There must be satisfactory reasons why the utility
cannot file a rate case to recover the costs in question. Alter-
natively, the utility must file a rate case within 90 days of the
granting of the AAO.

The issues formulated by the parties in this case, and their positions on those
issues, are as follows:

1.  Should the Commission expressly adoptthe four criteria proposed by
the Staff for this Accounting Authority Order application?

All of the parties except Missouri-American took the position that the Commis-
sion should adopt the criteria suggested by Staff.

A Do Staff’s proposed criteria constitute an unlawful change in
statewide policy because such change would not be made through arulemaking
proceeding?

Only Missouri-American took the position that the adoption by the Commission
in its resolution of this case of Staff’'s four proposed criteria would constitute a
violation of Chapter 536, RSMo.

B. If the Commission adopts the Staff’s four criteria, then:

(1) Are the costs incurred and which are sought to be deferred
inthis proceeding atleast 5% of MAWC’s regulated Missouriincome, computed
before extraordinary items?

Only Missouri-American asserted that the costs at issue constituted at least
five percent of Missouri-American’s annual net income.

7 Ex. 6, pp. 10-12.
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(2) Are MAWC'’s current rates inadequate to cover the event
(i.e., are MAWC'’s existing rates sufficient to cover the extraordinary cost and
still provide MAWC with areasonable expectation of earning its authorized rate
of return)?

Missouri-American took the position that the answer to this question could not
be ascertained. Staff does not contend that MAWC'’s current rates are adequate
to cover the extraordinary event; the other parties asserted that they were.

(3)(a) [Did the expenses result from] an extraordinary capital
additionthatis required toinsure the continuation of safe and adequate service
inwhich unique conditions preclude recovery of these costs through arate case
filing?

Missouri-American asserted that it met both prongs of this criterion. Staff took
the position that Missouri-American satisfied one prong but not the other. The other
parties contend that Missouri-American did not meet either prong of this test.

(3)(b) [Did the expenses result from] an extraordinary event
that is beyond the control of the utility’s management?

Missouri-American took the position that the costs in question met this criterion.
All of the other parties took the view that the expenditures in question were made
by Missouri-American’s management under no binding compulsion of any kind.

(4) Is there a sufficient reason why MAWC cannotrecover the
costs resulting from these expenditures through the normal rate case pro-
cess?

Missouri-American took no position on this criterion. However, in response to
Issue 1.B.(3)(a), Missouri-American pointed out that rate cases deal with prospec-
tive costs, not costs already incurred. All of the other parties took the position that
Missouri-American was free to file a rate case at any time and that these expendi-
tures, if prudently made within the test year, could be recovered.

C. If the Commission does not adopt Staff’s four criteria as
requirements to granting an AAO, are the costs incurred by MAWC to increase
security measures subsequent to the events of September 11,2001, “extraor-
dinary, unusual, unique and non recurring”?

Missouri-American asserted that they were; all of the other parties insisted that
they were not.

2. In light of the above, should the Commission grant to MAWC an
Accounting Authority Order to defer recognition of the costs it incurred and
attributed to increased security needs after the terrorist attacks of Septem-
ber 11,2001, in New York City and Washington, D.C.?

Missouri-American replied “yes” to this question; all of the other parties replied
“no.”

3. Ifthe Commission grants MAWC an Accounting Authority Order:

A What conditions, ifany, should be reflected inthe Commission’s
order?

Missouri-American argued that no conditions should be placed on any AAO
granted in this case. However, should the Commission require Missouri-American
to file a new rate case within a certain interval, Missouri-American asserts that the
interval should be at least two years. The St. Joseph Industrial Intervenors took no
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position on this question. The City of Joplin simply restated its position that no AAO
should be granted. Public Counsel suggested that Missouri-American be required
to begin amortizing any amount deferred immediately. Staff contended that
Missouri-American should be required to file a new rate case within 90 days.

B. Should the Commission make any indications regarding fu-
ture ratemaking treatment of the deferred expenditures in the Commission’s
order? If so, what indications should the Commission make?

Missouri-American stated that the Commission should support its security
upgrade by committing itself to approving all prudently incurred security expenses
and permitting their amortization over a three to five-year period. The other parties
argued that the Commission should expressly defer ratemaking treatment to a later
case.

Findings of Fact

The Missouri Public Service Commission, having considered all of the com-
petent and substantial evidence upon the whole record, makes the following
findings of fact. The Commission in making this decision has considered the
positions and arguments of all of the parties. Failure to specifically address a piece
of evidence, position or argument of any party does not indicate that the Commis-
sion has failed to consider relevant evidence, but indicates rather that the omitted
material was not dispositive of this decision.

In making its Findings of Fact and Conclusions of Law, the Commission is
mindful that it is required, after a hearing, to “make a report in writing in respect
thereto, which shall state the conclusion of the commission, together with its
decision, order or requirement in the premises.” Because Section 386.420 does
not explain what constitutes adequate findings of fact, Missouri courts have turned
to Section 536.090, which applies to “every decision and order in a contested case,”
to fill in the gaps of Section 386.420.° Section 536.090 provides, in pertinent part:

Every decision and order in a contested case shall be in writing,
and . . . the decision . . . shall include or be accompanied by
findings of fact and conclusions of law. The findings of fact shall
be stated separately from the conclusions of law and shall
include a concise statement of the findings on which the
agency bases its order.

Missouri courts have not adopted a bright-line standard for determining the
adequacy of findings of fact.’® Nonetheless, the following formulation is often cited:

The most reasonable and practical standard is to require that
the findings of fact be sufficiently definite and certain or specific
under the circumstances of the particular case to enable the

8Section 386.420.2, RSMo 2000. All further statutory references, unless otherwise specified,
are to the Revised Statutes of Missouri (RSMo), revision of 2000.

9 State ex rel. Laclede Gas Co. v. PSC of Mo., 103 S.W.3d 813, 816 (Mo. App., W.D. 2003);
State ex rel. Noranda Aluminum, Inc. v. PSC, 24 S.\W.3d 243, 245 (Mo. App., W.D. 2000).

0 Glasnapp v. State Banking Bd., 545 S.W.2d 382, 387 (Mo. App. 1976).
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court to review the decision intelligently and ascertain if the
facts afford a reasonable basis for the order without resorting
to the evidence."

Findings of fact are inadequate when they “leave the reviewing court to
speculate as to what part of the evidence the [Commission] believed and found to
be true and what part it rejected.”'? Findings of fact are also inadequate that “provide
no insight into how controlling issues were resolved” or that are “completely
conclusory.”®

With these points in mind, the Commission renders the following Findings of
Fact.

The Parties:

The Commission finds that Missouri-American Water Company is a Missouri
corporation headquartered at 535 North New Ballas Road, St. Louis, Missouri.
Missouri-American is in the business of selling drinking water to the public and
operates nine separate water systems in the state of Missouri, serving some
418,089 customers.™

The Staff of the Commission is represented by the Commission’s General
Counsel, an employee of the Commission authorized by statute to “represent and
appear for the Commission in all actions and proceedings involving this or any
other law [involving the Commission.]’'®

The Public Counsel is appointed by the Director of the Missouri Department of
Economic Development and is authorized to “represent and protect the interests
of the public in any proceeding before or appeal from the public service commis-
sion[.]"'®

Several parties were permitted to intervene in this matter. The Cities of Joplin
and Riverside are Missouri municipalities served by Missouri-American. The
St. Joseph Industrial Intervenors are a group of industrial customers of Missouri-
American located in St. Joseph, Missouri, including AG Processing, Nestle USA,
doing business as Friskies Petcare, and Wire Rope Corporation of America, Inc.
Local 335 of the Utility Workers of America, AFL CIO, is a labor organization that
represents some 300 employees of Missouri American in two bargaining units.

" Id. (quoting 2 Am.Jur.2d Administrative Law § 455, at 268).

2 State ex rel. Int'l. Telecharge, Inc. v. Mo. Pub. Serv. Comm’n, 806 S.W.2d 680, 684 (Mo.
App., W.D. 1991) (quoting State ex rel. Am. Tel. & Tel. Co. v. Pub. Serv. Comm’n, 701 S.W.2d
745, 754 (Mo. App., W.D. 1985)).

'3 State ex rel. Monsanto Co. v. Pub. Serv. Comm’n, 716 S.W.2d 791, 795 (Mo. banc 1986)
(relying on State ex rel. Rice v. Pub. Serv. Comm’n, 359 Mo. 109, 220 S.W.2d 61 (1949)).
4 Although three affiliated entities jointly filed the application under consideration in this case,
two of them merged into the third, Missouri-American, as of December 31, 2001. The merger
was undertaken pursuant to a standard policy of American Waterworks to operate in each
state through a single entity in order to realize various savings and cost efficiencies.

5 Section 386.071, RSMo 2000. Unless otherwise specified, all statutory references herein
are to the Revised Statutes of Missouri (RSMo), revision of 2000.

6 Sections 386.700 and 386.710.
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Why Missouri-American Upgraded its Security:

A terrorist attack on the World Trade Center in New York City, and on the
Pentagon in Washington, D.C., occurred on September 11, 2001, resulting in
significant loss of life.” The federal government, as well as state and local
governments, reacted by greatly increasing anti-terrorism and other security
precautions with respect to public buildings, public events, and public infrastruc-
ture. The federal government also initiated extensive military operations against
nations involved in harboring terrorists or otherwise supporting terrorism; these
military operations are ongoing. The Commission finds that the United States has
effectively been at war since September 11, 2001.

The events of September 11, 2001, caused a greatly increased concern among
federal, state and local governmental officials for the security of the nation’s public
drinking water supplies. In October 2001, officials of St. Louis-area utilities met with
the St. Louis County Police Office of Emergency Management, who requested, but
did not order, each utility to review its security arrangements and make all possible
improvements in order to reduce the effect of a terrorist attack. In November 2001,
the National Association of Regulatory Utility Commissioners (NARUC) adopted
a resolution urging water utilities “to take all necessary and prudent precautionary
steps to secure [their] facilities.” In Missouri, Governor Holden appointed the
Missouri Security Panel to examine security issues and necessary upgrades; this
panel included a Utility Committee.

The Commission finds that the emphasis placed on security by both govern-
ment and business changed overnight after September 11, 2001. The actions
taken by Missouri-American in response to the events of September 11, 2001, were
similar to the response of the government of Missouri, which stationed troops at
eight regional airports in the state, although no attacks had been made on Missouri
soil. Water is notinherently dangerous, like electricity and natural gas, and so water
utilities generally had less security in place than did energy utilities prior to
September 11,2001. The perceived threats at that time consisted of vandalism and
mischief. During the 1990s, in response to various terrorist acts, St. Louis County
Water Company made security improvements commensurate with the level of
perceived risk. For example, in response to the 1995 bombing of a federal building
in Oklahoma City, St. Louis County Water Company developed a bomb threat
response procedure. Since that time, Missouri-American has improved security
atits facilities as part of every capital project. However, the testimony was that there
is no comparison between threats of terrorist attack and threats of vandalism.
Additionally, public drinking water utilities are unique because their product is

7 Ex. 6, pg. 13. The record does not include a description of the events of September 11,
2001. As these are well-known to all Americans, the Commission will take notice that the
events of that day included the hijacking of four commercial airliners, two of which were
intentionally crashed into the two towers of the World Trade Center in New York City; another
was intentionally crashed into the Pentagon; and the last crashed in Pennsylvania. Many lives
were lost in the course of these events and the United States embarked upon a world-wide
war on terrorism. See Staff’s Initial Brief at 4 and 16, for the events of September 11, 2001,
and id., at 1 and 17-18, for the nation’s response to these events.
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ingested by the public. For these reasons, the Commission finds that a higher level
of security became necessary and appropriate once a realistic terrorist threat
materialized on September 11, 2001.

The Commission further finds that direct threats to the public water supply were
made after September 11, 2001, although Missouri-American did not receive any
threat specifically targeting its facilities. The FBI issued an alert in October 2001,
regarding a threat to the nation’s drinking water. Intelligence indicated that terrorist
groups had collected information regarding public water supply systems in the
United States. Of particular significance, attacks on public water facilities in
Orlando, Florida, and Bridgeport, Connecticut, were thwarted by the authorities in
the months following September 11, 2001. In the light of these facts, and having
received several advisories from governmental authorities stating that a terrorist
threat existed to public water supplies in the United States, the management of
Missouri American decided to upgrade and increase the security of its facilities.

Particular Steps Taken By Missouri-American:

The Commission finds that the particular steps taken by Missouri-American to
improve the security of its facilities were chosen in consultation with various state
and federal agencies, including this Commission and the Federal Bureau of
Investigation. Missouri-American consulted with the Local Emergency Planning
Commission of St. Louis County, a part of the State Emergency Management
Agency, the Missouri Department of Natural Resources, the Missouri Highway
Patrol, and the Governor’s Special Advisor for Homeland Security. The steps taken
by Missouri-American are consistent with the “best practices” list posted by this
Commission on its website. Missouri-American took these steps although it had
suffered no damage in the events of September 11, 2001. Likewise, no govern-
mental entity ever directly ordered Missouri-American to upgrade its security,
although the various agencies it consulted strongly encouraged the company to do
So.

Among the particular steps taken by Missouri-American was the provision of
armed guards at some facilities. The company also undertook increased water
sampling. Missouri-American also took steps to protect its computer network from
attack. The costs of these items represented expenses rather than capital
investments. By July 2002, about 70 percent of the new security measures planned
by Missouri-American were in place, including physical barriers and general
“hardening” of the facilities. Other measures, such as cameras and detection
devices, remained to be installed. All of the work was expected to be completed
by August 2002. In St. Joseph, Missouri, most of the expenditures made were
intended to increase security at existing system components, such as tanks and
mains, rather than to enhance security at the new water treatment plant.

The Commission finds that Missouri-American’s planned expenditures to
upgrade security consist of one-time capital additions, one-time non-capital costs
and recurring costs. If the requested AAO is not granted, Missouri-American will
not recover any of the amounts expended for one time, non-capital costs or recurring
costs. Additionally, Missouri-American would also lose depreciation expenses
and carrying costs on the new capital assets until such time as they are added to
rate base. Federal funds for security upgrades may be available through the
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Environmental Protection Agency; however, Missouri-American had not yet applied
for such funds at the time of the hearing in this matter.

The Commission finds that Missouri-American was earning 11.0 to 11.2 per-
cent as of December 31, 2001. Missouri-American’s earnings for the year ending
December 31, 2001, were $22.38 million. Officers of Missouri-American testified
that the utility planned tofile a rate case in June 2003."® The water industry in general
is a rising cost industry, particularly in areas like St. Louis in which large amounts
of aging infrastructure must be replaced. Such increased costs could well exceed
any savings realized from Missouri-American’s recent merger.

Conclusions of Law

The Missouri Public Service Commission has reached the following conclu-
sions of law.

Jurisdiction:

The Missouri Public Service Commission has jurisdiction over the services,
activities, and rates of Missouri-American pursuant to Section 386.250 and Chap-
ter 393.

Burden of Proof:

Missouri-American, which is seeking an order authorizing a deviation from
otherwise mandatory accounting rules, necessarily has the burden of proof.

Public Utility Accounting and the Scope of the Commission’s Authority:

This is a case about accounting. “Accounting” in the most basic sense is “[t]he
bookkeeping methods involved in making a financial record of business transac-
tions and in the preparation of statements concerning the assets, liabilities, and
operating results of a business.”® Accounting is central to the Commission’s
statutory duty: “Regulatory accounting is the yardstick by which the commissions
can measure and control the various aspects of rate regulation, such as determin-
ing the utility’s cost of service.”®

1. The Statutory Scheme:

It is said that “effective regulation requires commission control of accounting
procedures.” To this end, the legislature has granted the Commission broad
authority over the accounting practices of regulated utilities. Section 393.140(4)
authorizes the Commission to “prescribe uniform methods of keeping accounts,
records and books, to be observed by . .. water corporations[.]” Pursuant to this
authority, the Commission has promulgated its Rule 4 CSR 240-50.030(1), which
requires water corporations to utilize the Uniform System of Accounts (USOA)
issued by the National Association of Regulatory Utility Commissioners (NARUC)

'8 Infact, Missouri-American initiated Case No. WR-2003-0500 by filing tariffs on May 19, 2003.
9 The American Heritage Dictionary 72-73 (2" College ed.1982).

20..S. Pomerantz & J.E. Suelflow, Allowance for Funds Used During Construction: Theory
& Application (Michigan State University Public Utilities Studies) 8-9 (1975).

21 C.F. Phillips, Jr., The Regulation of Public Utilities: Theory & Practice 216 (1993).
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in 1973 and revised in July 1976. Another statutory provision, Section 393.140(8),
authorizes the Commission “after hearing, to prescribe by order the accounts in
which particular outlays and receipts shall be entered, charged or credited.” Taken
together, these statutory provisions authorize the Commission both to prescribe
the basic organization of a utility’s accounting records and to determine the
accounting treatment of any particular transaction. These powers amount to
comprehensive control over public utility accounting. As the Missouri Supreme
Court put it:2?

we hold here, that the commission’s express statutory power
to determine and prescribe just and reasonable rates and to
determine what rates will permit a fair return, includes the
power to determine what items should be included in a utility’s
operating expense and what items should be excluded, and
how excluded items, if any, should be handled and treated, in
order that the commission may arrive at a reasoned determi-
nation of the issue of “just and reasonable” rates.

2. The Uniform System of Accounts (USOA):

The USOA is a comprehensive system of accounts including various assets,
liabilities, revenues, and expenses under which the financial transactions of a
regulated utility are categorized and recorded. Such uniform prescribed accounting
procedures are fundamental in both state and federal regulatory schemes and
were developed in response to widespread utility accounting abuses during the
late 19th and early 20th centuries.®> The USOA also includes definitions and
instructions, both specific and general, in the use of the various accounts.

One purpose of accounting data is to reliably report the results of business
operations during a given period of time. As the Commission has stated, “Costs
incurred by the utility during a period are offset against revenues from that same
period in determining a company’s profitability.”* Consequently, the USOA re-
quires that transactions generally be recorded during the period in which they
occurred. To that end, USOA General Instruction No. 4 provides, “Each utility shall
keep its books on a monthly basis so that for each month all transactions applicable
thereto, as nearly as can be ascertained, shall be entered in the books of the utility.”
USOA General Instruction No. 7 provides, “Itis the intent that netincome shall reflect
all items of profit and loss during the period . . ..” This fundamental accounting
principle is often referred to as the “Matching Principle” in that revenues and
expenses from the same period are matched.

What is an Accounting Authority Order (AAO)?

An AAO is an order of the Commission pursuant to Section 339.140(8) autho-
rizing an accounting treatment for a transaction or group of transactions other than

22 State ex rel. Hotel Continental v. Burton, 334 S.W.2d 75, 80 (Mo. 1960).
2 Phillips, The Regulation of Public Utilities, 216-220.

2 In the Matter of Missouri Public Service Co., 1 Mo.P.S.C.3d 200, 203 (Dec. 20, 1991)
(“Sibley”).
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that prescribed by the USOA.% It is an accounting mechanism that has most often
been used to permit deferral of costs from one period to another.?® The immediate
and primary benefit of an AAO to the utility is that the deferred item is booked as a
regulatory asset rather than as an expense, thereby improving the financial picture
of the utility during the deferral period.?’” The regulatory asset is amortized over a
prescribed interval and a portion is recognized as an expense each month. A
secondary and more remote benefit of an AAO is that, during a subsequent rate
case, the Commission may permit recovery in rates of some portion of the amount
deferred.®® However, it is well-established that the mere granting of an AAO does
not guarantee recovery of any amount of the deferral:

In the Public Counsel case, the court made it clear that AAOs
are not the same as ratemaking decisions, and that AAOs
create no expectation that deferral terms within them will be
incorporated or followed in rate application proceedings. The
whole idea of AAOs is to defer a final decision on current
extraordinary costs until arate case is in order. At the rate case,
the utility is allowed to make a case that the deferred costs
should be included, but again there is no authority for the
proposition put forth here that the PSC is bound by the AAO
terms.?°

This Commission has said that AAOs should be used sparingly because they
can result in ratemaking consideration of items from outside the test year:*

The deferral of cost from one period to another period for the
development of a revenue requirement violates the traditional
method of setting rates. Rates are usually established based
upon a historical test year which focuses on four factors: (1) the
rate of return the utility has an opportunity to earn; (2) the rate

25 Some of the Commission’s AAO orders emphasize that they are issued pursuant to the
Commission’s authority at Section 393.140(4) rather than Section 393.140(8) and that,
consequently, neither notice nor a hearing are necessary before the Commission determines
an AAO request. See e.g. Sibley at 204. This assertion has not been either approved or
rejected by the courts. One court has held that, so long as the Commission did in fact hold
a hearing, it doesn’t matter which statute the Commission claimed as authority. See St. ex rel.
Missouri Office of the Public Counsel v. Public Service Commission of Missouri, 858 S.W.2d
806, 812 (Mo. App., W.D. 1993).

% Sibley at 202.
7 [d.

28 This benefit exists only where the AAO permits ratemaking consideration of transactions
that occurred outside of the test year.

29 Missouri Gas Energy v. Public Service Commission, 978 S.W.2d 434, 438 (Mo. App., W.D.
1998) (internal citation omitted), referring to St. ex rel. Missouri Office of the Public Counsel
v. Public Service Commission of Missouri, 858 S.W.2d 806 (Mo. App., W.D. 1993).

30 Sibley at 205, citing State ex. rel. Union Electric Company v. Public Service Commission,
765 S.W.2d 618, 622 (Mo. App., W.D. 1988).
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base upon which a return may be earned; (3) the depreciation
costs of plant and equipment; and (4) allowable operating
expenses.

While the Commission’s authority under Section 393.140(8) has been most
often used to defer expenses from one period to another, the Commission’s
authority is not limited to deferral of expenses. The plain language of the statute
authorizes the Commission to “prescribe by order” the accounting treatment of both
“outlays” and “receipts.” In appropriate cases, the Commission has directed that
receipts be deferred.®

1. The Use of AAOs:

AAOs have often been sought to defer expenses where a utility has undertaken
an unusually large construction project.®? In such cases, a primary purpose of the
deferral may be to mitigate “regulatory lag.”® The new asset can be added to rate
base only through a traditional rate case, an eleven-month-long process in
Missouri, and only after the asset has become used and useful in the public service.
However, the USOA requires that expenses associated with the asset — deprecia-
tion and the carrying costs of construction financing — be booked from the moment
itis placed in service. In such a case, an AAO is often sought in order to defer those
expenses until the asset has been added to rate base and revenues associated
with the asset become available.®

AAOs have also been granted by this Commission where utilities have incurred
expenses due to “Acts of God,” such as ice storms;* to facilitate compliance with
changing statutes or regulations, such as the Commission’s Cold Weather Rule,*®
the Commission’s Gas Safety Rules,* or a new state statute requiring an
accounting change with respect to employee benefits;*® and where expenses were
incurred in preparing company computer equipment for the year 2000 (“Y2K”).%

AAOs are not useful merely for the mitigation of regulatory lag, although that is
a proper purpose for an AAO, as the Missouri Court of Appeals has made clear:

31 See In the Matter of Missouri Cities Water Co., 28 Mo. P.S.C. (N.S.) 214 (1986); Inthe Matter
of the Joint Application of Associated Natural Gas Co. and the City of Kennett, Missouri, 26
Mo. P.S.C. (N.S.) 237 (1983).

32 See St. ex rel. Missouri Office of the Public Counsel v. Public Service Commission of
Missouri, supra.

33 Regulatory lag is “the lapse of time between a change in revenue requirement and the
reflection of that change in rates.” In the Matter of St. Louis County Water Company, Case
No. WR-96-263 (Report & Order, issued December 31, 1996), at p. 8.

34 See, e.g., In the Matter of Missouri-American Water Co., 9 Mo.P.S.C.3d 78, 83-85 (2000)
(AAO granted with respect to new water treatment plant in St. Joseph, Missouri).

35 In the Matter of Kansas City Power and Light Co., 11 Mo.P.S.C.3d 419 (2002).
36 In the Matter of Missouri Gas Energy, 11 Mo.P.S.C.3d 317 (2002).

37 In the Matter of Missouri Gas Energy, 3 Mo.P.S.C.3d 201 (1994).

3% In the Matter of Missouri Gas Energy, 3 Mo.P.S.C.3d 203 (1994).

39 In the Matter of Missouri Gas Energy, 9 Mo.P.S.C.3d 37 (2000).
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The Commission has the regulatory authority to grant a form
of relief to the utility in the form of an accounting technique, an
Accounting Authority Order, (hereinafter called an “AAOQ”) which
allows the utility to defer and capitalize certain expenses until
the time it files its next rate case. The AAO technique protects
the utility from earnings shortfalls and softens the blow which
results from extraordinary construction programs.*

The AAO is one of the Commission’s chief regulatory tools for implementing
another aspect of the Matching Principle. As discussed above, one aspect of the
Matching Principle is to match revenues and expenses with the period in which they
wereincurred. However, under another aspect of the Matching Principle, “ratepayers
are charged with the costs of producing the service they receive.”' The purpose
is to match costs with benefits so that the ratepayers that enjoy the benefits of utility
property also bear the costs thereof.*?

An example is the replacement of water mains by a water company. The mains
will last for 80-100 years, while the costs of the replacement — in the absence of
an AAO —will be booked in the period during which they are incurred. In other words,
present customers would bear all of the costs of the replacements, while the
benefits would be enjoyed by future generations of customers over the full life of
the mains. In that case, an AAO could be used to permit the costs of the main
replacements to be spread over the estimated life of the new mains, so that every
customer that uses them would pay some portion of their cost.** This application
of the Matching Principle is referred to as “inter-generational equity.”

The AAO is also necessary to enable utilities to cope with “extraordinary losses”:

Periodically a utility will sustain an unusual or nonrecurring
property loss which will not be covered by depreciation, insur-
ance, or other provision. Examples of these losses include
storm damage and other acts of God, regulatory requirements,
and technological changes. With proper application to the
regulatory commission, a utility is allowed to amortize the loss
over a period of time. This procedure, while somewhat incon-
sistent with generally accepted accounting principles, allows
the extraordinary item to be spread over a longer period of time,
thus reducing the possibility of wide fluctuations in periodic
income caused by the nonrecurring item. Since the uniform
systems do not provide for the creation of reserves to cover
these extraordinary expenses — such a reservation of profit
might be open to question — recovery of the loss is always after
the fact.*

40 Missouri Gas Energy, supra, 978 S.W.2d at 436.

41 Town of Norwood v. FERC, 53 F.3d 377, 381 (D.C. Cir., 1995); and see 1L.S. Goodman,
The Process of Ratemaking 285-287 (1998).

42 Goodman, The Process of Ratemaking, supra.

43 See generally In the Matter of St. Louis County Water Co., 10 Mo.P.S.C.3d 56 (2001).

4 J.E. Suelflow, Public Utility Accounting: Theory & Application (Michigan State University
Public Utilities Studies) 209 (1973) (internal footnote omitted).
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The AAO is thus seen as an important and well-recognized regulatory tool:

Most of all, the authority to redirect the cost burden is a powerful
tool for creating just and reasonable rates. First, costs incurred
in one period can clearly benefit ratepayers over a number of
future periods. This is the underlying theory for “capitalizing”
a cost and “amortizing” the cost, as well as the theory recog-
nizing the depreciation of an asset over a future period. ** *
Second, a change in governmental or financial accounting
practice may create a new or enlarged company liability, which
cannot reasonably be imposed immediately on current
ratepayers. Some distribution of the burden must be consid-
ered both as between ratepayer “generations” and as between
ratepayers and shareholders.*

Through the use of AAOs, the Commission can control the timing of the
recognition of expenses and receipts, thereby balancing the interests of the
ratepayers and the shareholders as best serves the public interest. This balancing
of interests is fundamental to the Commission’s statutory duty: “a fair administra-
tion of the act is mandatory. When we say “fair,” we mean fair to the public, and fair
to the investors.”®

The use of an AAO to mitigate regulatory lag, for example, ensures that
shareholders are fully and appropriately compensated for capital investments
undertaken to improve service to ratepayers. This use of an AAO serves the public
interest by encouraging appropriate capital expenditures. The use of an AAO to
match the costs and benefits of long-lived utility assets relieves the burden on
current ratepayers who would otherwise subsidize generations yet unborn. This
use of an AAO serves the public interest by maintaining intergenerational equity and
permitting large projects to go forward while keeping services affordable.

2. The Need for Commission Authorization:

As noted previously, the Commission has by rule adopted the USOA and
requires public water utilities such as Missouri-American to comply with it. That
regulation, properly promulgated pursuant to the Commission’s statutory author-
ity, has the force and effect of law.*” It is binding on Missouri-American and, indeed,
on this Commission as well.®* The USOA includes Account 186, Miscellaneous
Deferred Debits, which it describes as follows:*®

4 Goodman, The Process of Ratemaking, supra, 286.
46 State ex rel. Washington University et al. v. Public Service Commission et al., 308 Mo.
328, 344-45, 272 S.W. 971, 973 (en banc).

47 State ex rel. Martin-Erb v. Missouri Commission on Human Rights, 77 S.W.3d 600, 607
(Mo. banc 2002), citing Missouri National Education Association v. Missouri State Board of
Mediation, 695 S.W.2d 894, 897 (Mo. banc 1985).

“8]d.

4% National Association of Regulatory Utility Commissioners, Uniform System of Accounts for
Class A and B Water Utilities, 1973 (revised 1976), at 61, paragraph 186.A.
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This account shall include all debits not elsewhere provided
for, such as miscellaneous work in progress, losses on
disposition of property, net of income taxes, deferred by autho-
rization of the Commission, and unusual or extraordinary
expenses, not included in other accounts, which are in process
of amortization, and items the proper final disposition of which
is uncertain.

The Commission’s long-standing position is that the USOA authorizes utilities
to defer “unusual and extraordinary” expenses without prior permission of the
Commission.*® For this reason, the Commission has also previously taken the
position that, as authority from the Commission in the form of an AAO is not
necessary for deferral anyway, the Commission need not hold an evidentiary
hearing prior to granting an AAO.*" The Commission has stated that the only benefit
from seeking prior Commission approval for deferring costs is to remove the issue
of whether those costs are extraordinary from the case.5?

What Standard Governs the Grant of an AAO Permitting the Deferral of
Expenses?

The USOA permits the deferral of “unusual and extraordinary” expenses. ** It
is important to bear in mind that these words are used in an accounting sense and
not in the common sense of “remarkable.” The USOA defines “extraordinary items”
as “[tlhose items related to the effects of events and transactions which have
occurred during the current period and which are not typical or customary business
activities of the company[.]’>* This definition, adopted by the Commission as part
of its regulation, is controlling here. An “unusual and extraordinary” transaction is
one that is not typical or customary.

1. The Statutory Standard:

Section 393.140(8), which expressly authorizes AAOs, provides that the Com-
mission shall:

Have power to examine the accounts, books, contracts, records,
documents and papers of any such corporation or person, and
have power, after hearing, to prescribe by order the accounts

50 State ex rel. Office of the Public Counsel, supra, 858 S.W.2d at 810 (electric utility); Sibley
at 203 (electric utility). The Commission has also taken this position with respect to water
utilities, In the Matter of Missouri-American Water Co., 9 Mo.P.S.C.3d 78, 83-85 (2000), and
this order was cited by Staff witness Fischer in her Rebuttal Testimony. However, the USOA
for water utilities differs somewhat from that applicable to electric utilities and states, at
General Instruction No. 7, “Commission approval must be obtained to treat an item as
extraordinary.”

51 Sibley, at 204.

%2 Id., at 203-204.

53 National Association of Regulatory Utility Commissioners, Uniform System of Accounts for
Class A and B Water Utilities, 1973 (revised 1976), at 61, paragraph 186.A.

5 Id., at 17, General Instruction No. 7.
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in which particular outlays and receipts shall be entered,
charged or credited.

(Emphasis added.) The statute does not contain any express standard for the
exercise of this authority and it is, therefore, committed to the Commission’s sound
discretion. In reviewing an agency’s discretionary decision, the courts consider
whether it had a rational basis,®® was whimsical, impulsive or unpredictable,* or
was oppressive, discriminatory or unwarranted.’’

2. The Sibley Test:

Under a long-standing test, the Commission has granted AAOs where the
expenditures in question are “unusual and nonrecurring, and thus extraordinary.”s
In the present case, the Commission’s Staff has urged the Commission to adopt
a new four-part test for AAOs. Staff has taken this position in other recent cases
involving AAOs and the Commission has not adopted it.*® Missouri-American
strenuously opposes Staff's proposal, while the other parties are willing to accept
it.

The leading Commission decision on AAOs concerned a large construction
project at Missouri Public Service’s Sibley Generating Station.®® Aquila, then known
as Utilicorp United and of whom Missouri Public Service is a division, extensively
rebuilt Sibley in order to both extend its life and convert it to the use of low-sulfur,
western coal.?! Also involved were two purchased-power contracts. Aquila sought
an AAO in order to defer both costs associated with the Sibley construction project
and the purchased power contracts to its next rate case.

In Sibley, the Commission noted that it had previously granted AAOs “on a case-
by-case basis.”®> The Commission analyzed AAOs in Sibley in terms of their
ratemaking effect, that is, the consideration of costs from outside the test year:

Under historical test year ratemaking, costs are rarely consid-
ered from earlier than the test year to determine what is a

5 St. ex rel. Division of Transportation v. Sure-Way Transportation, Inc., 948 S.W.2d 651,
655 n. 4 (Mo. App., W.D. 1997). An inquiry into the “rational basis” for an agency action

% /d.

57 St. ex rel. City of St. Louis v. Public Service Commission, 47 S.W.2d 102, 104 (Mo. banc
1931).

% E.g., St. ex rel. Missouri Office of the Public Counsel, supra, 858 S.W.2d at 811: “The
Commission’s decision to grant authority to defer the costs associated with the Sibley
reconstruction and coal conversion projects . . . was the result of the Commission’s
determination that the construction projects were unusual and nonrecurring, and therefore,
extraordinary. The Commission determined the projects to be unusual because of their size
and substantial cost.”

% E.g., In the Matter of Missouri Public Service and St. Joseph Light & Power, Divisions of
UtiliCorp United, Inc., Case No. GO-2002-175, decided by the Commission on November 14,
2002.

80 Sibley, supra.

61 “Missouri Public Service” is a registered fictitious name under which Aquila does business
in Missouri.

62 Sibley, at 204 (punctuation corrected).
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reasonable revenue requirement for the future. Deferral of
costs from one period to a subsequent rate case causes this
consideration and should be allowed only on a limited basis.
This limited basis is when events occur during a period which
are extraordinary, unusual and unique, and not recurring.
These types of events generate costs which require special
consideration.®®

Such events, the Commission explained, included extraordinary losses, construc-
tion projects of unusual size, costs incurred complying with Commission safety
requirements, and such other items as nuclear fuel leases, a coal contract buy-out,
pension costs, and an automated mapping system.®* In fact, in a prior case, the
Commission had already permitted the deferral of costs associated with the Sibley
rebuild and coal conversion project.

In the Sibley decision, the Commission emphasized that it is the extraordinary
event that is the “primary focus” in any request for an AAQO, considered on a case-
by-case basis: “The decision to defer costs associated with an event turns on
whether the event is in fact extraordinary and nonrecurring.”® The Commission
emphasized that “[e]xtraordinary means unusual and nonrecurring.”® Also rel-
evant, but not dispositive, the Commission explained, is “whether the event has a
material or substantial effect on a utility’s earnings.”” Another relevant factor is the
certainty of the event’s occurrence.®® “Utilities should not seek deferral of specu-
lative events since it is hard to determine whether an event is extraordinary or
material unless there is a high probability of its occurring within the near future.”°
Finally, the Commission stated that a utility should be required to file a rate case
within a reasonable interval after the granting of an AAO, both to preserve the
Commission’s practical ability to make a disallowance and because, if the event
was truly extraordinary, recovery in rates ought not be delayed.”

The Sibley Commission considered and rejected other factors raised by Staff
and by the Company. Thus, whether or not the utility was earning at or above its
authorized rate of return at the time of the deferral was not relevant.” Also irrelevant
were the prudency of the expenditures and the goals of rate stability, avoidance of
rate case expense, mitigation of regulatory lag, and maintaining the financial
integrity of the utility.> The Commission also rejected the position taken by the

83 Id., at 205 (original paragraph formatting altered).

& Id.

% /d., at 205, 206.

% /d., at 207.

57 /d., at 206.

% In Sibley, the Commission contemplated the grant of AAOs for future events.
% /d.

ld.

"Id.

2 d., at 206-207. Notice that the Commission’s rejection of these purposes is directly contrary
to the weight of the academic authorities quoted earlier.
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Public Counsel, who urged the Commission to adopt a standard similar to that
used to determine requests for interim rate relief.”® “Public Counsel recommends
that the Commission only allow deferral of costs associated with acts of God or
when the integrity of the service to customers is threatened.””* The Commission
rejected this proposal as “too restrictive.””®

3. AAOs Since Sibley:

Since it issued the Sibley decision in 1991, the Commission has generally
used the standard announced therein when analyzing AAO requests. For example,
when two divisions of Aquila, Inc., sought to defer uncollectibles associated with
compliance with the Commission’s Cold Weather Rule, the Commission stated:”®

The test that the Commission has used, and continues to use
here, for determining whether or not to grant an AAO is whether
the expense to be deferred is extraordinary and not recurring|[.]
*** The Commission’s initial inquiry is whether the costs
sought to be deferred are indeed extraordinary. If they are not,
the inquiry is at an end, and the other questions are moot.

However, the Commission’s adherence to Sibley has not been unwavering. In
several cases, particularly those resolved by stipulations and agreements, the
Commission has instead resorted to a “not detrimental to the public interest’
standard.”” Thus, in approving an AAO for costs related to storm damage, the
Commission stated: “Since the parties are all in agreement that KCPL should be
granted an accounting authority order, and are in agreement as to the conditions
that should attach to the granting of the authority, the Commission concludes that
granting it will not be detrimental to the public interest.”® In a pair of post-Sibley
cases, the Commission granted deferral on the basis that the requests were
“reasonable.””®

3 1d., at 204.
™ Id., at 207.
s Id., at 208.

78 In the Matter of Missouri Public Service and St. Joseph Light & Power, Divisions of UtiliCorp
United, Inc., 11 Mo.P.S.C.3d 600, 602-3 (November 14,2002). The requested AAO was denied
on the ground that uncollectibles are a normal cost of doing business.

7 By contrast, elsewhere the Commission has applied the Sibley standard in cases resolved
by stipulation and agreement. See In the Matter of Laclede Gas Co., 3 Mo.P.S.C.3d 135, 138
(August 22, 1994).

78 In the Matter of Kansas City Power & Light Co., 11 Mo.P.S.C.3d 419 (July 30, 2002); and
see In the Matter of Missouri Gas Energy, 11 Mo.P.S.C.3d 317 (June 13, 2002); In the Matter
of UtiliCorp United, Inc., 11 Mo.P.S.C.3d 78 (January 10, 2002).

" Inthe Matter of Missouri Gas Energy, 3 Mo.P.S.C.3d 201 (September 28, 1994). The deferral
requests were (1) costs and expenditures related to gas safety projects undertaken pursuant
to the Commission’s pipeline repair and replacementrules, and (2) to book as regulatory assets
certain regulatory assets acquired from Western Resources upon purchase of its system.
See also In the Matter of Missouri Gas Energy, 3 Mo.P.S.C.3d 203, 205-6 (September 28,
1994): “The Commission finds the current proposal to be a reasonable and prudent
mechanism.”
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The cases in which the Commission has followed Sibley are not entirely
consistent. One difficult area has involved successive deferral requests for the
same project. In the Sibley decision, deferral was granted for costs relating to on-
going construction and conversion projects, which had been previously deferred,
simply because they had been previously deferred: “The Commission finds that
it would be unreasonable to deny deferral of the remainder of the costs associated
with this project. The Commission has already found the [life extension] project to
be an extraordinary event by allowing deferral of costs associated with the project
in Case No. EO-90-114.7%° Elsewhere, the Commission stated: “The Commission
also found the coal conversion project to be an extraordinary eventin Case No. EO-
90-114. ... Both projects were treated together and both were found to be
extraordinary. The Commission is of the opinion it should not now reverse its prior
decision[.]"®" By contrast, when St. Louis County Water Company sought a third
AAO with respect to infrastructure replacement costs, the Commission denied the
request, stating:

The record makes it abundantly clear that the Commission
should not grant the requested third AAO for infrastructure
replacement because the circumstances are recurring, not
nonrecurring. The Company has presented ample evidence
as to the magnitude of the infrastructure replacement under-
taking in terms of cost. However, the record also shows that
infrastructure replacement will necessarily continue for years
as a series of successive projects. This is not an appropriate
case for an AAO.#2

Another difficult area has been predictability. The Commission permitted the
deferral of costs related to upgrading computers for Y2K compliance, stating that
“[allthough a finding that an event was unpredictable might support the conclusion
that the event was extraordinary, an event can be extraordinary even though it was
predictable and foreseeable.”® Previously, however, the Commission had denied
the deferral of costs resulting from a mandatory change in accounting methods on
the grounds that “UWM'’s lack of foresight . . . does not justify the issuance of an
Accounting Authority Order.”®*

81 Mo.P.S.C.3d at 209.

811d., at 210.

82 In the Matter of St. Louis County Water Co., 10 Mo.P.S.C.3d 56, 68 (February 13, 2001).
8 In the Matter of Missouri Gas Energy, 9 Mo.P.S.C.3d 37, 39 (March 2, 2000).

84 In the Matter of United Water Missouri, Inc., 8 Mo.P.S.C.3d 124, 128 (April 20, 1999); see
also Inthe Matter of St. Louis County Water Co.,5Mo.P.S.C.3d 341, 349 (December 31, 1996):
“It is also pointed out that the terms ‘infrequent, unusual and extraordinary’ connote
occurrences which are unpredictable in nature.”

8 In the Matter of St. Joseph Light & Power, 9 Mo.P.S.C.3d 481, 485 (December 14, 2000).

Request to defer purchased power expense resulting from a fire and consequent turbine
shutdown denied.
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In one case, that has not been followed since, the Commission added a new
element to the Sibley test:®®

However, the simple fact that an expense is extraordinary and
nonrecurring is not enough to justify the deferral of that ex-
pense. Implicit in the Commission’s previous orders regard-
ing requests for AAOs is a requirement that there must be
some reason why the expense to be deferred could not be
immediately included for recovery in a rate case.

In other cases, the Commission has refused to add to the Sibley test. Thus,
the Commission has stated that the grant of an AAO need not be supported either
by a finding that irreparable harm would result were the AAO not granted or by a
finding of materiality.®® The Commission has reaffirmed that ordinary business
expenses are not proper subjects for AAOs.®

4. Staff’s Proposed Four-Factor Test:

Staff has proposed that the Commission should use this case as an oppor-
tunity to adopt a new a four-factor test, as follows:

(1) The amount proposed for deferral must be material in that it equals or
exceeds five percent of the utility’s Missouri regulated annual income, excluding the
precipitating event.

(2) The amount proposed for deferral must be of such magnitude that it
cannot be covered by current revenue and still permit the utility a reasonable
expectation of earning its authorized rate of return.

(3) The amount proposed for deferral must result from an extraordinary event,
either an extraordinary capital addition or some event outside of management
control, such as a storm or flood.

(4) The utility must show a sufficient reason why it is not immediately filing a
rate case to recover the amount to be deferred. Should the Commission grant the
AAO, the utility must file a rate case within 90 days.

Staff characterizes its proposed four-factor test as a summary of the criteria
examined by the Commission in recent AAO cases, a point that Missouri-American
vehemently denies.® Staff urges the Commission to use this test in order to avoid
AAO requests that do not reasonably merit consideration; thatis, as a way to avoid
frivolous requests.®® Staff further supports its proposal by stating that its adoption
would “establish an ascertainable standard, which would enable utilities to know

8 In the Matter of Missouri Gas Energy, 9Mo.P.S.C.3d 37, 39 (irreparable harm), 38 (materiality)
(March 2, 2000). For materiality, see also In the Matter of Missouri Gas Energy, Case No.
G0-99-258 (Order Regarding Motion to Reject Pleading, Application for Rehearing, and
Request for Reconsideration, issued June 3, 1999), and Sibley, 1 Mo.P.S.C.3d at 206.

87 In the Matter of Missouri Public Service and St. Joseph Light & Power, Divisions of UtiliCorp
United, Inc., 11 Mo.P.S.C.3d 600, 602-3 (November 14, 2002), supra, No. 76; In the Matter of
St. Louis County Water Co., 4 Mo.P.S.C.3d 94, 98 (September 19, 1995).

8 Missouri-American Water Company’s Reply Brief, at 12 ff.

8 Tr. 416, 460-61.
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how their application would be judged and would prevent the filing of cases that
have little merit [or] . . . little chance of approval.”®

Missouri-American argues that the Commission cannot lawfully adopt Staff's
proposed test because, as a rule of general applicability, Chapter 536 requires that
it be promulgated as a regulation.®’ The Commission does not have to address
this argument unless it adopts the test proposed by Staff.

The Commission has previously considered the components of Staff's pro-
posed four-part test and, for the most part, has rejected them. Staff's proposed first
factor is materiality. This requirement is drawn from the language of the USOA for
electrical utilities, language that does not appear in the USOA for water utilities. The
Commission originally stated in the Sibley decision, and has restated since, that
materiality is a factor for consideration, but it is not determinative.®? In other words,
while the magnitude of the item proposed for deferral must be considered, that
factor alone does not drive the decision.

Staff's second proposed factor is that the amount proposed for deferral must
be of such magnitude that it cannot be covered by current revenue and still permit
the utility a reasonable expectation of earning its authorized rate of return. This factor
is a mix of the materiality element, already discussed above, and the concept of
irreparable harm previously rejected by the Commission.*® Irreparable harm was
analyzed in the Sibley decision under the heading of “maintaining the financial
integrity of the utility.” As the Commission explained in Sibley, if the financial
condition of the utility is indeed so precarious, its proper remedy is a request for
interim rate relief rather than an AAO.%* Consequently, this proposed factor is of little
use in analyzing an AAO request.

Staff’s third proposed factor is that the amount proposed for deferral must result
from an extraordinary event, either an extraordinary capital addition or some event
outside of management control, such as a storm or flood. The extraordinary event
requirement is, of course, the core of the Sibley test. However, Staff has here
proposed to modify that requirement by confining extraordinary events to (1) capital
projects of unusually large size and (2) unexpected losses due to events outside
of management control such as storms and floods.

The Commission does not find Staff's proposed modification of the Sibley test
to be helpful. Large capital projects can, indeed, be extraordinary, but they are not
necessarily so. That is simply one factor to consider. The Commission has said,
in the Sibley decision itself and in later decisions, that materiality must be
considered. Materiality necessarily embraces the financial magnitude of the item
proposed for deferral. As for Staff’'s proposed alternative condition, that the event

9 Staff's Reply Brief, at 4.

91 See NME Hospitals, Inc. v. Department of Social Services, Division of Medical Services,
850 S.w.2d 71, 74 (Mo. Banc 1993).

92 Sibley, 1 Mo.P.S.C.3d at 206; 9 Mo.P.S.C.3d at 38; In the Matter of Missouri Gas Energy,
Case No. GO-99-258 (Report & Order, issued June 3, 1999).

9 Supra, Note 86.
9 Sibley, 1 Mo.P.S.C.3d at 207.
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be outside of management control, that suggestion is nothing more than the
element of predictability, already rejected by this Commission elsewhere.®®

Staff’s fourth proposed factor is the requirement that the utility show why it is not
immediately filing a rate case to recover the amount to be deferred. The Commis-
sion adopted this factor in a single case, issued in 2000, but it has not applied it
since.® In fact, the Commission does not find this factor to be helpful, either.

Deferrals, where granted, have always been time-limited. The order granting
the deferral also sets the amortization period over which the regulatory asset is
converted into expenses. Thereby, the utility gains the first level of benefit provided
by an AAO, which is to spread the extraordinary expense across a number of
accounting periods and thus improve the utility’s financial picture. This level of relief
alone can be of significant importance to the utility, which might otherwise find itself
in breach of its bond indentures, for example. None of the deferred amount will be
recovered from ratepayers, however, unless it is included in rates. That is the only
connection a deferral has with a rate case.

Utilities always seek recovery in rates of expenses deferred under AAOs. Given
management’s duty to its shareholders, the utility has no choice but to seek
recovery. Tothe extentrecovery is not permitted, the shareholders bear the deferred
expenses; to the extent recovery is permitted, the ratepayers bear the deferred
expenses. This is a rate case issue and it has no place in the analysis of an AAO
request because, as the Commission and the courts have repeatedly stated,
deferral does not equal recovery in rates. The two inquiries are separate,
undertaken at different times, under different standards. For this reason, it is
actually immaterial why the utility did not immediately file a rate case to seek
recovery of the item proposed for deferral. For the same reason, the Commission
will not adopt Staff's suggested requirement that, where a deferral is granted, the
company file a rate case within 90 days.

In summary, the Commission will not adopt Staff’s proposed four-factor test for
analyzing AAO requests. Instead, the Commission will continue to review AAO
requests on a case-by-case basis under the Sibley standard and will grant them
or refuse to grant them according to the particular circumstances of each case.

Is An Accounting Authority Order Appropriate In This Case?

Having reviewed the applicable statutes and its prior cases, the Commission
turns now to Missouri-American’s request for an AAO relating to security costs. The
focus of this inquiry is whether or not the amounts sought to be deferred are indeed
extraordinary under the test developed in Sibley and its progeny.

1. Wartime Security Expenses

The analysis of the AAO request before the Commission in this case must start
with the fact that the nation is now at war. None of the AAO cases discussed above,
including the Sibley case itself, involved a wartime deferral request. However, this

9 Supra, Note 83.
% Supra, Note 85.
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Commission was established in 1913 and it has addressed questions of utility
regulation under wartime conditions before.

During World War I, for example, the Commission refused to permit a railroad
to abandon an unprofitable branch line.*” The Commission reasoned that:

Conditions since Pearl Harbor have changed tremendously.
*** |tis not inconceivable that the result [of the seizure by the
Japanese of most of the world’s rubber-producing regions]
may be to immobilize all privately owned motor vehicles and a
large portion of the motor vehicles of motor carriers, passenger
and freight, with a consequent great increase of traffic to rail
carriers. To grant the application might put the people of the
cities of Perry and Center, and tributary area, in the same
position relative to transportation as obtained to a lesser
number of people in such area in the year 1892 (the year the
Branch Line was constructed) and this at a time when they may
have the greatest necessity for rail carrier service.

Although this was not a case involving AAOs and the Commission did not use the
language of the Sibley test, the Commission here recognized that the still-
continuing state of war that began with the Japanese attack on Pearl Harbor was
an extraordinary circumstance, such that its decision necessarily would be different
from the decision it would have rendered in peacetime.

The Commission also considered cases involving significantly increased
security costs during World War Il. On February 10, 1942, for example, about two
months after the attack by Japan upon Pearl Harbor,* the Commission considered
a passenger rate increase request for railroads operating in Missouri. The
increase was necessary, in part, because increased security expenses due to “the
war emergency, will cost approximately $30,000,000 per year.”® The Commission
granted the proposed increase.

On March 9, 1942, about a month later, the Commission addressed railroad
freight rates. Again, the record showed that an increase was necessary, in part,
because of “increases in their operating costs as the result of certain precautionary
measures they are taking to safeguard their properties and operations during the
continuance of the present war upon recommendation of the War Department.”1%°
Again, the Commission granted the requested increase.

These cases are quite similar to the present case. The events at Pearl Harbor
caused no damage to any Missouri railroad, just as the events of 9-11 caused no
damage to Missouri-American. Nonetheless, in 1942, the Commission agreed
that increased security-related expenditures of $30 million were reasonable in

9 In the Matter of the Application of the St. Louis and Hannibal Railroad Co., 26 Mo. P.S.C.
184 (September 11, 1942).

% December 7, 1941.

% In the Matter of the Petition of Railroads for Authority to Increase their Rates, Fares and
Charges, 26 Mo. P.S.C. 37, 38 (February 10, 1942).

% Jn the Matter of the Petition of Railroads for Authority to Increase their Rates, Fares and
Charges, 26 Mo. P.S.C. 55, 56 (March 9, 1942).
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order to protect Missouri railroads from the possible depredations of the Axis
Powers. The security measures implemented by the railroads in 1942 were not
ordered by any government agency, but were merely recommended by the War
Department, just as various government agencies recommended, but did not
order, Missouri-American to implement enhanced security precautions following
9-11.

These cases show that significant increases in security-related expenses are
to be expected in wartime and that they are properly recoverable in rates. The
present case does not even present the question of recovery in rates, but only the
question of deferral.

2. Application of the Sibley Test

“The Commission’s initial inquiry is whether the costs sought to be deferred
are indeed extraordinary. If they are not, the inquiry is at an end, and the other
questions are moot.”®" As discussed above, the word “extraordinary” is used in
its accounting sense and merely means “atypical.” In its Sibley decision, the
Commission added the words “unusual and unique, and non-recurring” as
synonyms.'®2 The cases show that the necessary extraordinary character can be
found either in the transactions themselves, for example, their magnitude, in the
event causing the transactions, such as a severe storm or a flood, or in the scope
of the disruption avoided by the transactions, such as widespread computer failure
due to Y2K noncompliance.

Based on all of the foregoing, the Commission concludes that the items
proposed herein for deferral do result from an extraordinary event and are thus
deferrable. The extraordinary event was the commencement of a state of war
following the attacks of September 11, 2001. Contrary to the contention of the
parties opposing this AAO request, the commencement of a state of war is an event
that affected every citizen and every utility, including Missouri-American. Addition-
ally, a national state of war is so infrequent as to be unusual, unique and non-
recurring within the meaning of the standard announced in Sibley.

The Commission further concludes that the public interest supports the
deferral of the extraordinary security costs under consideration in this case. As the
cases from the 1940s surveyed above indicate, the Commission has traditionally
permitted recovery of increased security costs occasioned by the sudden start of
awar. Although recovery inrates is not an issue in this case, those cases do support
granting the requested deferral. Furthermore, the record shows that the events of
September 11, 2001, were closely followed by actual terrorist attempts to interfere
with the public drinking water supply. This fact constitutes additional support for
the actions taken by Missouri-American and the subsequent request to defer the
resulting expenses and costs.

101 In the Matter of Missouri Public Service and St. Joseph Light & Power, Divisions of UtiliCorp
United, Inc., 11 Mo.P.S.C.3d 600, 603 (November 14, 2002).

102 Sibley, 1 Mo.P.S.C.3d at 205.
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What Conditions Should the Commission Impose on the AAO?

Staff urges the Commission to impose certain conditions if it should grant the
AAO requested in this case.

First, Staff urges that Missouri-American be required to begin amortization of
the deferred amount immediately upon the effective date of the order granting the
AAOQO. Missouri-American has indicated that this condition is acceptable and the
Commission will adopt it.

Second, Staff advises the Commission to leave the determination of the length
of the amortization period to a subsequent rate case. Alternatively, should the
Commission decide to fix an amortization period in this case, then Staff suggests
a ten-year period rather than the 20-year period proposed by Missouri-American.
Missouri-American contends that, should an AAO be granted, then the Commis-
sion must specify the length of the amortization period. Public Counsel argues for
amortization over 20 years rather than ten.

The Commission agrees with Missouri-American that, if amortization is to
begin immediately, then the Commission must specify an amortization period. The
Commission will adopt Staff’'s suggestion of a ten-year amortization period,
because this will amortize the deferred costs over a period more nearly contem-
poraneous with the time the ratepayers receive the benefit of the expenditures being
amortized.

Third, Staff contends that the Commission should give no indications as to
future ratemaking treatment in the order issued in this case. Public Counsel agrees
with Staff that the order in this case should include no indications of future
ratemaking treatment. In particular, Public Counsel advises the Commission to
say nothing as to the prudence of the expenditures involved. The Commission
agrees and will adopt these suggestions.

Missouri-American has indicated that it intends to file a rate case in June
2003."% Therefore, the Commission will terminate the AAO granted in this case
in September 2003.

IT IS THEREFORE ORDERED:

1. That Late-Filed Exhibit 13 (Highly Confidential), filed by Missouri-American Water
Company at the request of the Commission on July 18, 2002, is received and made a part of
the record of this proceeding.

2. That the Agreed Motion to Modify Briefing Schedule filed by the City of Riverside,
Missouri, on August 15, 2002, is granted.

3. That all other pending motions not already ruled herein are denied.

4. That the application for an Accounting Authority Order filed by Missouri-American
Water Company and its predecessors on December 10, 2001, is granted as further specified
herein.

5. That Missouri-American Water Company is hereby granted authority to defer and
book to Account 186 expenditures relating to security improvements and enhancements
beginning September 11, 2001, and continuing through September 11, 2003.

93 In fact, Case No. WR-2003-0500 was filed in May, 2003.
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6. That Missouri-American Water Company shall, upon the effective date of this Order,
immediately begin the amortization over a ten-year period of any amount deferred under the
authority granted in this order.

7. That nothing in this Order shall be considered a finding by the Commission of the
value or prudence for ratemaking purposes of the properties, transactions and expenditures
herein involved. The Commission reserves the right to consider any ratemaking treatment to
be afforded the properties, transactions and expenditures herein involved in a later
proceeding.

8. That this Report and Order on Remand shall become effective on November 20,
2004.

Murray, Clayton, Davis, and
Appling, CC., concur.

Gaw, Ch., concurs, with
separate opinion to follow.

Opinion of Chairman Steve Gaw and
Commissioner Lin Appling Concurring
In Part and Dissenting In Part

In its Report and Order on Remand, the majority grants Missouri-American
Water Company an Accounting Authority Order (AAO) which permits the deferral of
expenditures made to upgrade security following the events of September 11,
2001. We agree with the majority to the extent that the AAO is designed to permit
deferral of expenditures associated with one-time capital additions and one-time
non-capital costs. However, to the extent that the AAO provides for the deferral of
recurring costs, primarily increased water sampling, we must dissent.

The analysis provided by the majority serves to confuse whether the issue
giving rise to the AAO is an extraordinary event and / or an extraordinary expense.
As the Report and Order indicates, the Commission has granted AAOs where an
extraordinary event has caused a utility to incur certain expenses. Forinstance, past
Commission decisions have granted AAOs for ice storm damage and the rebuild
of an electric generating station. In contrast, other Commission decisions have
granted deferral where the expense is extraordinary, for instance the ubiquitous
replacement of gas and water mains. This uncertainty regarding the underlying
basis for an AAO provides clear indication that the Commission should have taken
this opportunity to clarify the current test used for AAO applications.
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In the Matter of the Application of Missouri RSA No. 7 Limited
Partnership, d/b/a Mid-Missouri Cellular, for Designation as
a Telecommunications Company Carrier Eligible for Federal
Universal Service Support Pursuant to Section 254 of the
Telecommunications Act of 1996.*

Case No. TO-2003-0531
Decided November 30, 2004

Evidence, Practice and Procedure §26. The Commission’s November 30, 2004, Order
Denying Rehearing and Granting Reconsideration amended the original Report and Order
issued on August 5, 2004, and further denied Missouri RSA No. 7 Limited Partnership d/b/a
Mid-Missouri Cellular (MMC) the eligible telecommunications carrier designation for federal
universal service funds. MMC failed to provide the Commission with plans for the use of the
federal universal service funds; MMC also failed to provide information detailing how the public
would benefit from designating MMC as an eligible telecommunications carrier.

Service §11. The Commission’s November 30, 2004, Order Denying Rehearing and Granting
Reconsideration amended the original Report and Order issued on August 5, 2004, and further
denied Missouri RSA No. 7 Limited Partnership d/b/a Mid-Missouri Cellular (MMC) the eligible
telecommunications carrier (ETC) designation for federal universal service funds. If MMC
were granted ETC designation, the Commission would have limited power to ensure
compliance with rates and service because MMC is a cellular telecommunications company.

Service §15. The Commission’s November 30, 2004, Order Denying Rehearing and Granting
Reconsideration amended the original Report and Order issued on August 5, 2004, and further
denied Missouri RSA No. 7 Limited Partnership d/b/a Mid-Missouri Cellular (MMC) the eligible
telecommunications carrier (ETC) designation for federal universal service funds. If MMC
were granted ETC designation, the Commission would have limited power to ensure
compliance with rates and service because MMC is a cellular telecommunications company.

Service §29. The Commission’s November 30, 2004, Order Denying Rehearing and Granting
Reconsideration amended the original Report and Orderissued on August 5, 2004, and further
denied Missouri RSA No. 7 Limited Partnership d/b/a Mid-Missouri Cellular (MMC) the eligible
telecommunications carrier designation for federal universal service funds. MMC did not
provide the Commission with specific plans of use of the universal service funds, therefore,
the Commission could not determine if MMC would be providing additional services compared
to the current plans provided.

Telecommunications §7. The Commission’s November 30, 2004, Order Denying Rehearing
and Granting Reconsideration amended the original Report and Order issued on August 5,
2004, and further denied Missouri RSA No. 7 Limited Partnership d/b/a Mid-Missouri Cellular
(MMC) the eligible telecommunications carrier (ETC) designation for federal universal service
funds. If MMC were granted ETC designation, the Commission would have limited power to
ensure compliance with rates and service because MMC is a cellular telecommunications
company.

Telecommunications §25. The Commission’s November 30, 2004, Order Denying Rehear-
ing and Granting Reconsideration amended the original Report and Order issued on August
5, 2004, and further denied Missouri RSA No. 7 Limited Partnership d/b/a Mid-Missouri Cellular

* This case was appealed to Cole County Circuit Court (05ACCC00017). In addition, see
Volume 12, MPSC 3d page 501 for another in this case.



MISSOURIRSANO. 7 LIMITED PARTNERSHIP 131
13 Mo. P.S.C. 3d

(MMC) the eligible telecommunications carrier designation for federal universal service funds.
MMC failed to provide the Commission with plans for the use of the federal universal service
funds; MMC also failed to provide information detailing how the public would benefit from
designating MMC as an eligible telecommunications carrier.

Telecommunications §26. The Commission’s November 30, 2004, Order Denying Rehear-
ing and Granting Reconsideration amended the original Report and Order issued on August
5, 2004, and further denied Missouri RSA No. 7 Limited Partnership d/b/a Mid-Missouri Cellular
(MMC) the eligible telecommunications carrier designation for federal universal service funds.
MMC did not provide the Commission with specific plans of use of the universal service funds,
therefore, the Commission could not determine if MMC would be providing additional services
compared to the current plans provided.

Telecommunications §14.1. The Commission’s November 30, 2004, Order Denying
Rehearing and Granting Reconsideration amended the original Report and Order issued on
August 5, 2004, and further denied Missouri RSA No. 7 Limited Partnership d/b/a Mid-Missouri
Cellular (MMC) the eligible telecommunications carrier designation for federal universal service
funds. MMC failed to provide the Commission with plans for the use of the federal universal
service funds; MMC also failed to provide information detailing how the public would benefit
from designating MMC as an eligible telecommunications carrier.

ORDERDENYING REHEARING AND GRANTING RECONSIDERATION

Syllabus: This order denies Missouri RSA No. 7 Limited Partnership d/b/a Mid-
Missouri Cellular's request for rehearing and but grants reconsideration of the
Report and Order. The order also denies Mid-Missouri Cellular’s request to have
the record reopened and strikes Mid-Missouri Cellular's arguments filed on
August 26, 2004.

Procedural History

On August 5, 2004, the Commission issued its Report and Order, which
became effective on August 15, 2004. On August 13, 2004, Mid-Missouri Cellular
filed its timely Petition for Reconsideration and Application for Rehearing. Alma
Communications Company, d/b/a Alma Telephone Company, and Citizens Tele-
phone Company of Higginsville, Missouri, filed a response in opposition to the
application for rehearing on August 23, 2004.

On August 26, 2004, Mid-Missouri Cellular filed a letter with an attached copy
of an order from the Wireline Competition Bureau of the Federal Communications
Commission. Spectra Communications Group, LLC, d/b/a CenturyTel, and
CenturyTel of Missouri, LLC, objected to the August 26 filing. The August 26 filing
was not filed in compliance with the Commission’s rules because it is not in the
form of a pleading,’ it does not contain a certificate of service,? and no request for
leave of the Commission to file such a pleading was made.® Mid-Missouri Cellular
inappropriately makes further arguments in favor of its application for rehearing in
its cover letter. Therefore, the Commission will reject this filing and will not consider
it.

"4 CSR 240-2.080(13).
24 CSR 240-2.080(19).
34 CSR 240-2.080(20).
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The Staff of the Commission filed a Motion for Clarification on October 29, 2004.
Staff requests clarification of the Report and Order if the Commission grants
ETC status to the company. Because the Commission does not grant Mid-
Missouri Cellular ETC status, as explained below, Staff's motion is moot.

Application for Rehearing or Reconsideration

In its application for rehearing, Mid-Missouri Cellular makes several argu-
ments. These arguments are the same arguments that Mid-Missouri Cellular
previously asserted in the presentation of its case. Pursuant to Section 386.500,
RSMo 2000, the Commission shall grant a rehearing if in its judgment there is
sufficient reason to do so. Mid-Missouri Cellular has not provided sufficient reason
for the Commission to grant a rehearing, and the Commission will deny the
application for rehearing.

In addition to its arguments for rehearing, Mid-Missouri Cellular attempts to
supplement the record by including Exhibits I, Il, and Ill, which were not part of the
evidence in this case. As an alternative to granting rehearing, Mid-Missouri Cellular
asks that the Commission “re-open the record and accept such additional written
evidence.™

One of the Commission’s conclusions was that Mid-Missouri Cellular failed to
prove its case by failing to provide sufficient evidence. If the Commission accepted
Mid-Missouri Cellular's additional evidence, it would necessarily be required to
allow cross-examination of that evidence and an opportunity for the other parties
to put on additional rebuttal evidence. Thus, the Commission would be allowing
an additional hearing and procedure similar to that of a new application.

Because this is a case of first impression, the Commission has been lenient
with Mid-Missouri Cellular’s presentation of its application, allowing supplemen-
tation of the record throughout the proceeding and even allowing the amendment
of the application by the briefs. At some point, however, Mid-Missouri Cellular's
opportunity to supplement the record must cease. The Commission finds that to
reopen the record would be unduly burdensome and does not allow for finality of
the Commission’s Report and Order. Therefore, the Commission will deny the
request to accept additional evidence or to reopen the record.

Although the Commission will not allow Mid-Missouri Cellular to supplement
the record the Commission will grant reconsideration. After reconsidering its
decision, the Commission has determined that its Report and Order should be
amended to clarify that it has considered the benefit provided by local number
portability. In addition, the Commission will clarify why Mid-Missouri Cellular has
failed to prove that the grant of ETC status is “consistent with the public interest,
convenience, and necessity.” To clarify these issues, the Commission grants
reconsideration and adopts the attached Amended Report and Order.

4 Petition for Reconsideration and Application for Rehearing, p. 25.
547 U.S.C. § 214(e)(2).
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IT IS THEREFORE ORDERED:
1. That the cover letter filed on August 26, 2004, by Missouri RSA No. 7 Limited
Partnership d/b/a Mid-Missouri Cellular, is rejected.

2. ThatMissouriRSANo. 7 Limited Partnership d/b/a Mid-Missouri Cellular’s application
for rehearing is denied.

3. That Missouri RSA No. 7 Limited Partnership d/b/a Mid-Missouri Cellular’s request
for reconsideration is granted as explained above.

4. That the Commission’s Report and Order issued on August 5, 2004, is amended by
the additional findings and conclusions made in the attached Amended Report and Order,
which is hereby adopted to become effective on December 10, 2004.

5. That this order shall become effective on December 10, 2004.

Clayton, Davis, and Appling, CC., concur.
Gaw, Ch., concurs, with separate concurring
opinion to follow.

Murray, C., dissents.

Dippell, Senior Regulatory Law Judge

CONCURRING OPINION OF CHAIRMAN STEVE GAW

In its Order Denying Rehearing and Granting Reconsideration, the Commis-
sion denies Mid-Missouri Cellular’s request for rehearing as well as its request to
“re-open the record and accept such additional written evidence.” As the
Commission’s Order notes, the Commission has previously allowed Mid-Mis-
souri Cellular to supplement the record and has even permitted the amendment
of the application by the briefs. | agree with the Commission that the supplemen-
tation of evidence must cease. In the event that Mid-Missouri Cellular wishes to
provide additional evidence to support its application, it should file a new applica-
tion.

| continue to agree with the Commission’s initial conclusion that Mid-Missouri
Cellular failed to prove its case by failing to provide sufficient evidence. This should
not be interpreted as a decision that a Missouri cellular provider could not receive
ETC status. In the event that Mid-Missouri Cellular does decide to submit a new
application, | would be interested in seeing comparative information regarding: (1)
the cost of providing landline rural service versus the cost of providing wireless
service to these same customers and (2) the need for USF support relative to the
cost of providing service . Furthermore, | would seek some discussion regarding
the relevance of this cost information to the Commission’s decision.
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In the Matter of the Application of Missouri RSANo. 7 Limited
Partnership, d/b/a Mid-Missouri Cellular, for Designation as
a Telecommunications Company Carrier Eligible for Federal
Universal Service Support Pursuant to Section 254 of the
Telecommunications Act of 1996.

Case No. TO-2003-0531
Decided November 30, 2004

APPEARANCES

Paul S. DeFord, Lathrop & Gage, 2345 Grand Boulevard, Kansas City, Mis-
souri 64108, for Missouri RSA No. 7 Limited Partnership, d/b/a Mid-Missouri
Cellular.

W.R. England, llland Sondra B. Morgan, Brydon, Swearengen & England, P.C.,
312 East Capitol Avenue, Post Office Box 456, Jefferson City, Missouri 65102, for
Alma Communications Company, d/b/a Alma Telephone Company, and Citizens
Telephone Company of Higginsville, Missouri.

Charles Brent Stewart, Stewart & Keevil, 4603 John Garry Drive, Suite 11,
Columbia, Missouri 65203, for Spectra Communications Group, LLC, d/b/a
CenturyTel, and CenturyTel of Missouri, LLC.

Michael F. Dandino, Senior Public Counsel, Office of the Public Counsel, Post
Office Box 2230, Jefferson City, Missouri 65102-2230, for the Office of the Public
Counsel and the public.

Marc D. Poston, Senior Counsel, Missouri Public Service Commission, Post
Office Box 360, Jefferson City, Missouri 65102, for the staff of the Missouri Public
Service Commission.

REGULATORY LAWJUDGE: Nancy Dippell, Senior Regulatory Law Judge.

REPORTAND ORDER

Syllabus: This order finds that Missouri RSA No. 7 Limited Partnership d/
b/a Mid-Missouri Cellular should not be granted status as an eligible telecommu-
nications carrier for federal universal service fund purposes.

Procedural History

On June 2, 2003, MMC filed an application for designation as an eligible
telecommunications carrier for federal universal service fund purposes under
Section 254 of the Telecommunications Act of 1996. MMC is the first wireless
service provider to apply for ETC designation with the Commission. MMC sought
ETC designation throughout its FCC-licensed service area’ with respect to all local
exchange carrier wire centers where MMC’s FCC licensed service area encom-
passes at least one complete wire center of that LEC.?

" Also known as a Cellular Geographic Service Area.
2Tr. p. 134.
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MMC seeks ETC designation in areas served by the rural telephone companies
Mid-Missouri Telephone Company, Alma Communications Company d/b/a Alma
Telephone Company, Citizens Telephone Company of Higginsville, Missouri,
Spectra Communications Group, LLC d/b/a CenturyTel,® and Sprint Missouri, Inc.*
MMC also seeks designation in non rural telephone company areas served by
CenturyTel of Missouri, LLC,5 and SBC Missouri, Inc., with respect to their wire
centers that lie wholly or partially within MMC’s FCC licensed service area.®

With respect to the areas served by rural telephone companies, the proposed
MMC ETC service area includes the entire study area for Alma and Citizens, and
a portion of the study areas of Spectra, Mid-Missouri Telephone Company and
Sprint. MMC initially requested ETC status throughout Spectra’s entire Concordia
exchange and for portions of Spectra’s Lawson, Braymer, and Kingston ex-
changes. In its Initial Brief, however, MMC amended its request with respect to
Spectra’s existing service area to include only Spectra’s Concordia exchange.” The
Commission finds MMC’s Application to be amended accordingly.

Sprintand Sprint Spectrum L.P., d/b/a Sprint PCS, intervened in this proceeding
in support of MMC'’s request for ETC designation. Alma, Citizens, CenturyTel and
Spectra intervened in opposition to MMC'’s request for ETC designation. The Office
of Public Counsel withheld judgment on the MMC application until after all evidence
was presented. In its Initial Brief, Public Counsel supported the designation as an
ETC.

An evidentiary hearing was held on January 28-29, 2004. Neither Sprint nor
Sprint PCS participated in the hearing. The parties, with the exception of Sprint and
Sprint PCS, later filed Initial Briefs. In addition, all the parties, except Sprint, Sprint
PCS, and Public Counsel, filed Reply Briefs and Proposed Findings of Fact and
Conclusions of Law. Spectra and CenturyTel filed a motion to file their Proposed
Findings of Fact and Conclusions of Law one day out of time. There was no
objection to that motion and it will be granted.

Findings of Fact

The Missouri Public Service Commission, having considered all of the com-
petent and substantial evidence upon the whole record, makes the following
findings of fact. The Commission in making this decision has considered the
positions and arguments of all of the parties. Failure to specifically address a piece
of evidence, position or argument of any party does not indicate that the Commis-
sion has failed to consider relevant evidence, but indicates rather that the omitted
material was not dispositive of this decision.

3 Hereinafter referred to as “Spectra.”
4 Ex. 4, pp. 5-9.
5 Hereinafter referred to as “CenturyTel.”

8 Application for Designation as an Eligible Telecommunications Carrier Pursuant to § 254 of
the Telecommunications Act of 1996, Case No. TO-2003-0531, June 2, 2003 (hereinafter
referred to as “Application”), at pp. 8-10 and Appendices D and E.

7 Initial Brief of Mid-Missouri Cellular, filed March 15, 2004, p. 23.
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Mid-MissouriCellular

MMC is licensed by the Federal Communications Commission to provide
commercial mobile radio service to seven rural counties wholly within the state of
Missouri, under Federal Communications Commission Call Signs KNKN595 and
KNKR207.2 MMC is not certificated to provide telecommunications services in
Missouri by this Commission.

In its verified application, MMC lists the services that it provides that qualify for
universal service fund support.® The Commission finds that MMC is providing all
the services required to qualify for universal service fund support.

MMC also states in its verified application that it advertises the availability of its
services and the charges for such through media of general distribution within its
service territory.'® The Commission finds that MMC advertises its services through
the media of general distribution.

MMC has been providing competitive wireless service since at least 1991.
MMC’s current service plans, or similar service plans, have been offered within a
competitive environment for many years. Six other wireless carriers currently
compete with MMC, in addition to the incumbent LECs. MMC provides service to
the lower cost portions of its licensed coverage area similar to the nationwide
wireless carriers, such as near the interstate highways and larger population
centers. MMC also provides service to the more rural areas including population
centers like Miami, Gilliam and Pilot Grove, Missouri. MMC will receive approxi-
mately $1.75 million in universal service fund support annually if MMC’s request
as originally filed is granted.™

Service Offerings of MMC

MMC has provided the Commission with details of two Lifeline-only plans,
known as Lifeline and Link-Up, that it will offer throughout its designated ETC
service area. In addition, the Lifeline discount will be available on any of MMC’s
current service plans.’? MMC suggests that without ETC status, MMC will not be
able to offer Lifeline discounts. If granted, MMC will advertise the availability of the
supported services and the availability of Lifeline and Linkup services to qualifying
customers.

The Lifeline-only plan is intended to provide a low-cost service option compa-
rable in price to that offered by the ILEC."® Lifeline offers unlimited calling and
mobility in the area served by the subscriber’'s home cell site at a fixed monthly price
of $6.25." The subscriber’s outbound local calling area would correspond to its
traditional local exchange calling area for that subscriber’s address. With limited
mobility of the wireless service, calls could be originated by the MMC Lifeline

8 Application, p. 1 and Appendix D.
9 Application, para. 4.

0 Application, para. 5.

"Ex. 8, p. 17; Tr. p. 49.

2 Tr. p. 81.

B Tr. pp. 59 and 157.

4 Tr. p. 59.
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subscriber to any numbers within that exchange from any location within the
subscriber's home cell site serving area, not just from within the subscriber’s
home. Similarly, the Lifeline customer would receive inbound calls, wherever they
originate from, so long as the customer remains within the geographic area served
by its home cell site. The area served by a home cell site typically extends to a 10-
to 18-mile radius of the home cell site."

The second MMC Lifeline-only plan, Link-Up, would allow for local calling and
mobility throughout the entire service area for which MMC is designated as an ETC,
for a flat $10.00 per month charge.'® Since this would be the MMC subscriber’s local
calling area, even toll-restricted subscribers would have a seven-county mobility
and local calling area with the Link-Up plan.

Neither Lifeline nor Link-Up would allow roaming into other cellular networks
to place and receive routine calls; however, both plans would allow access to 911
even in a roaming situation.!”

MMC'’s current rate plans now range from $19.95 to $64.95 per month. MMC
has not indicated that it will reduce rates if it does become eligible to receive USF,
other than to offer the two additional plans and a Lifeline discount as described
above.'® Mr. Dawson testified on behalf of MMC that MMC'’s Lifeline plan would give
qualifying consumers a $1.75 monthly discount.”® Mr. Dawson also testified,
however, that to initiate service a new Lifeline customer would have to pay a $30
activation fee except for the most restricted Lifeline plan and would need to
purchase a $45 to $199 wireless handset.?’ So, to benefit from a $1.75 discount,
a low-income customer would need to pay at least $45, and perhaps $75 or more
just to initiate service.?'

While the MMC rates appear to be costlier than those charged by Citizens, Alma,
and Spectra, the subject level of services are not identical. Each of the current MMC
plans includes voice mail, call waiting, call forwarding, three-way calling, and
caller ID. Adding the tariff rates for those features to the rates charged by the
Intervenors results in monthly rates of $29.85 for Citizens, $21.95 for Alma and
$39.06 for Spectra. In addition, the local calling area for those LEC subscribers is
limited to the subscriber’s local exchange. All calls beyond that limited local calling
area result in additional per minute toll charges.

By comparison, the MMC local calling area includes all of the exchanges of not
only the Intervenors but also of the other LECs in a seven-county area. Within those
calling areas, however, there may be dead spots? and the possibility of dropped
calls.?® The Intervenors’ subscribers receive unlimited local calling compared to

5 Tr. pp. 59 and157.
" Tr. p. 157.
TEX.5,p. 7.

8 Ex. 10, p.15.

9 Tr. pp. 59 and 90.
20 Tr. pp. 85-87.
21d.

2Tr.p.70.

2 Tr.p. 127.
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a number of “bundled” minutes with which an MMC subscriber can place local or
toll calls without incurring charges.

MMC also suggests that it may be able to provide service to some areas at a
lower cost than a landline provider. MMC presented evidence that it has already
helped Mid-Missouri Telephone Company serve one customer where the landline
would have been cost-prohibitive.?* The witnesses testified that MMC is willing to
accept carrier-of-last-resort status and there was no evidence that suggested MMC
was currently unable to serve the areas where ETC designation is requested. In
addition, the MMC witnesses testified that the company would go to whatever
lengths were necessary to make certain it could serve, at least within the customer’s
home, any customer within its wireless service area. MMC is also ready, willing
and able to offer equal access to toll carriers should a customer want to choose
such a plan.®

Commitments to Quality of Service

MMC is a member of the Cellular Telecommunications and Internet Associa-
tion and has committed to complying with the CTIA’s current Consumer Code for
Wireless Service.?* Under the CTIA Consumer Code, wireless carriers agree to:
(1) disclose rates and terms of service to customers; (2) make available maps
showing where service is generally available; (3) provide contract terms to custom-
ers and confirm changes in service; (4) allow a trial period for new service;
(5) provide specific disclosures in advertising; (6) separately identify carrier charges
from taxes on billing statements; (7) provide customers the right to terminate
service for changes to contract terms; (8) provide ready access to customer service;
(9) promptly respond to consumer inquiries and complaints received from govern-
ment agencies; and (10) abide by policies for protection of consumer privacy.?”

In addition to the Consumer Code, Mr. Kurtis testified on behalf of MMC that if
a potential customer requests service where the existing service area does not
immediately allow MMC to provide service, MMC will take the same steps to provide
service as those committed to by Virginia Cellular before the FCC.2® Those steps
are as follows: (1) modify or replace the requesting customer’s equipment to
provide service; (2) install a roof-mounted antenna or other equipment to provide
service; (3) adjust the nearest cell site to provide service; (4) identify and make any
other adjustments that can reasonably be made to the network or customer
facilities to provide service; and (5) determine the feasibility of installing an
additional cell site, cell extender, or repeater to provide service where all other

2 Tr. pp. 97-99.
% Ex. 5, pp. 8-9.
% Tr. pp. 128-9.
TEX. 12.

2 In the Matter of Federal-State Joint Board on Universal Service, Virginia Cellular, LLC
Application for Designation as an Eligible Telecommunications Carrier In the Common-
wealth of Virginia, Memorandum Opinion and Order, CC Docket No. 96-45, FCC 03-338 (rel.
January 22, 2004) (Virginia Cellular Order).
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options fail. If, after following these steps, MMC still cannot provide the requested
service, it will notify the requesting party and include that information in an annual
report filed with the Commission detailing how many requests for service were
unfulfilled for the past year.?

Mr. Kurtis also testified that MMC would be willing to meet the other conditions
agreed to by Virginia Cellular.*®

Proposed Upgrade

The MMC network was originally deployed utilizing then state-of-the-art time
division multiple access (TDMA) technology. However, that technology is no longer
being supported and MMC needs to overlay its entire network with a code division
multiple access (CDMA) technology. The specifics regarding the costs associated
with that overbuild were provided in highly confidential testimony at the hearing.*'

The CDMA overbuild, will allow for enhanced voice and data services through-
out MMC’s market and is also necessary for MMC to meet the FCC accuracy
requirements with respect to E-911 Phase Il locational services.®> MMC has
admitted that it is required by federal law to implement E-911 system improvements
regardless of whether this Commission grants MMC’s requested ETC status.

MMC provided no specific written plans to the Commission regarding the use
of the universal service funds. MMC has failed to provide written documentation of
any specific system build-out plans and improvements other than the technology
upgrade and has not provided any timetable for implementation of the upgrade.

MMC has admitted that it already provides service throughout its entire licensed
service area and that MMC already has an extensive network in place. According
to MMC, its existing network is the most extensive wireless network in its licensed
service area.

Proposed Service Areas

MMC has requested that it be designated an ETC in rural study areas where
Alma, Citizens, Mid-Missouri Telephone Company, Sprint, and Spectra operate.
MMC has requested that it be designated an ETC in the non-rural study areas where
CenturyTel and SBC Missouri operate. A study area is used to calculate the costs
of providing service to a high-cost area for the dispersal of USF funds. In this
application, the study areas are the same as the service areas of the rural
companies, and the service areas encompass all the exchanges in which the rural
companies operate. In addition, each exchange in this case is equal to one wire
center.

Each of the intervenor companies are incumbent local exchange companies
that provide basic local and other telecommunications services in their respective
service areas, as certificated by the Commission and pursuant to Commission
approved tariffs. Each is a carrier of last resort and is an ETC providing service to

2 Tr. pp. 142-143.
0 d.

31 Tr. pp. 186-187.
32 Tr. pp. 173-175.
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the public throughout its respective service areas. No evidence was presented to
show that any residents in the service areas of the incumbents are being denied
access to the public switched network or service in the incumbents’ service areas.®

MMC requests ETC status throughout the entire rural LEC study areas of Alma
and Citizens thus no redefinition of those study areas is requested.?* In addition
to MMC, six other commercial mobile radio service carriers currently provide cellular
phone service in the service areas of Alma and Citizens.®> The other commercial
mobile radio service providers charge rates that are similar to those charged by
MMC.% In the Citizens study area MMC already has a number of lines equal to 22%
of what the ILEC has and in the Alma study area that number is equal to 76%.%

Alma’s local tariffed rate for residential service is $6.50. When combined with
the $6.50 federal subscriber line charge, the rate is $13.00 for basic service.*®
Citizens’ local tariffed rate for residential service is $8.40. When combined with the
$6.50 subscriber line charge, a Citizens customer pays $14.90 for local service.*

MMC requests ETC designation in the entire Concordia wire center. This wire
center is a noncontiguous portion of a larger study area.** The MMC licensed
service area also encompasses portions of the Braymer, Kingston, and Lawson
wire centers.*' No evidence was presented indicating that any member of the public
currently was being denied basic local telecommunications service in Spectra’s
service area.

Spectra does not disaggregate, keep, or report ETC-related records or line
counts below the exchange level. Spectra has disaggregated its study area down
to the wire center level.#? MMC’s request as originally filed would require the
incumbent LECs to begin to keep records for partial wire centers and thus would
create added administrative burdens and costs to the incumbents where this was
to occur. MMC'’s request for an ETC service area with respect to the area served
by Spectra has now been limited to only the Concordia wire center. With this deletion
of the partial wire centers from its proposed ETC service area, MMC proposes to
serve the entire contiguous portion of the study area within its licensed service area.

By seeking ETC status in only Spectra’s Concordia exchange, and not in the
remaining portions of Spectra’s existing ETC study area, MMC’s Application raises
the issue of potential cream-skimming. In order to determine whether MMC is
engaging in prohibited cream-skimming with respect to Spectra’s Concordia
exchange, the Commission must look to the factual record before it. The record,

3 Tr. p. 281.

34 Application, para. 6.

% Ex. 10, p. 21.

36 Tr. p. 262.

57 Ex. 8, p. 20; Tr. p. 377.

% Ex. 10, p. 14.

¥ Ex. 10, p.14.

40 Tr. p. 134.

41 Application at Appendix D.
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however, is silent with respect to existing Spectra universal service fund support
levels in the Concordia exchange, the specifics of Spectra’s disaggregation plan,
and the population density in Spectra’s exchanges.

The evidentiary record does, however, indicate that the Concordia exchange is
much larger than the other partial Spectra exchanges within MMC’s licensed
coverage area and that it is located in an already highly competitive area along a
major interstate highway, where, according to Mr. Kurtis, other wireless carriers
target their marketing and engage in cream-skimming. Accordingly, on this record
the Commission is unable to find that no cream-skimming would occur with
respect to Spectra’s Concordia exchange if MMC’s request is granted.

Mid-Missouri Telephone Company is an affiliate of MMC. Mid-Missouri Tele-
phone Company’s study area is comprised of three noncontiguous geographic
areas. Two of those noncontiguous areas, encompassing nine*® of the twelve Mid-
Missouri Telephone Company wire centers, lie wholly within MMC'’s licensed
service area and were included in the proposed MMC ETC service area.** The
remainder of the study area is comprised of the Fortuna, Latham and High Point
wire centers and is a noncontiguous geographic area that lies wholly beyond
MMC’s licensed service area.*

MMC requests redefinition of Mid-Missouri Telephone Company’s service area
to include only the nine contiguous wire centers. Mid-Missouri Telephone Com-
pany does not object to this redefinition.

MMC has also sought ETC designation coterminous with the following Sprint
wire center boundaries: Blackburn, Centerview, Green Ridge, Henrietta, Holden,
Houstonia, Lexington, Malta Bend, Odessa, Otterville, Smithton, Sweet Springs,
and Warrensburg. “ MMC has sought ETC designation for those portions of the
following Sprint wire center boundaries that lie within MMC'’s licensed service area:
Blairstown, Calhoun, California, Chilhowee, Clarksburg, Cole Camp, Hardin,
lonia, Kingsville, Leeton, Lone Jack, Norborne, Oak Grove, Strasburg, Syracuse,
Tipton, Urich, Waiverly, Wellington and Winsor.*” MMC requests that the Commis-
sion redefine the service area along the licensed service area boundaries for
MMC’s system. Sprint has not objected to the redefinition of its service area.

Public Interest

MMC suggests in its Application that granting ETC status to MMC “will enhance
consumer welfare by bringing service choices, innovation, quality differentiation
and rate competition to the local market.”® MMC fails to explain in sufficient detail
how these public interest benefits will occur. The only mention of a forward-looking

43 The Gilliam, Bunceton, Speed, Pilot Grove, Marshall Junction, Nelson, Blackwater, Arrow
Rock, and Miami wire centers. Application at Appendix D and F.

44 Application, p. 13, and Appendix D.
45 Application at Appendix D.

46 Application at Appendix E.

47 Application at Appendix E.

48 Application, p. 14-16.
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plan is MMC'’s assertion that it will use universal service fund support to finance
construction, maintenance and upgrading of facilities, which would allow MMC to
serve remote locations.*® However, MMC provided no supporting documentation
to substantiate that such remote locations exist, or that these locations are
substantial enough to make the ETC grant in the public interest.

MMC claims an ETC grant will bring the benefits of advanced technologies to
the remote areas of MMC's service area.*® The only advancement in technology
discussed in any detail concerned the industry-wide change in platforms from a
TDMA platform to a CDMA platform. Mr. Dawson testified for MMC that it would
upgrade platforms with or without USF support.5* Thus, the new technology
deployment appears to be inevitable with or without USF support, and does little
to support a finding that the ETC designation is in the public interest.

Mr. Kurtis testified that a wireless ETC’s provisioning of additional lines to
existing ILEC subscribers will expand the availability of innovative, high-quality and
reliable telecommunications services.®? No evidence was presented, however,
indicating how this ETC grant will increase the lines provisioned to existing ILEC
subscribers.

MMC’s next argument in favor of the ETC grant is that it will bring the benefits
of wireless service to the current Lifeline subscribers of the various ILECs.* MMC
suggests that without ETC status, MMC will not be able to offer Lifeline discounts.
Mr. Dawson testified that MMC’s Lifeline plan would give qualifying consumers a
$1.75 monthly discount.>* However, Mr. Dawson also testified that to benefit from
a $1.75 discount, a low-income customer seeking only the Lifeline plan would need
to pay for a handset costing at least $45, and a low-income customer seeking the
Link-Up plan would need to pay for a handset and pay an activation fee of up to $30.%
The Commission finds that for low-income customers, the cost of initiating service
will erase any benefit that a Lifeline customer would receive through a $1.75 Lifeline
discount.

MMC also argues that local number portability from a landline to MMC'’s service
will be a benefit to Lifeline and Link-Up customers if the ETC status is granted. The
Commission finds that local number portability is a potential benefit. The Commis-
sion determines, however, that the detriments to granting the designation, dis-
cussed below, such as the impact on the Universal Service Fund, the lack of quality-
of-service assurances similar to those under which the landline companies must
operate, and the substantial costs to Lifeline and Link-Up customers to initiate a
cellular service will outweigh the possible benefits including local number portabil-

ity.
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The Commission finds that MMC has not shown that the benefits to the public
of granting MMC ETC status will outweigh the potential detriments. The Commis-
sion also agrees with the Office of the Public Counsel that if MMC'’s request were
granted it would be important for the Commission to place reasonable limits on
MMC so that the Commission can monitor and ensure that essential telecommu-
nications services are provided in a manner consistent with the protections
currently afforded to wireline customers. While MMC has verbally made general
system improvement and customer service commitments the record is unclear as
to the extent of the Commission’s legal authority and practical ability to enforce such
commitments if MMC’s request is granted.

Conclusions of Law

The Missouri Public Service Commission has arrived at the following conclu-
sions of law.

SBC Missouri, CenturyTel, Sprint, Mid-Missouri Telephone Company, Spectra,
Alma, and Citizens are each a “telecommunications company” and a “public utility”
as those terms are defined in Section 386.020, RSMo 2000, and are therefore fully
subject to the regulatory jurisdiction of the Commission. Each of the companies
is an incumbent local exchange carrier and has been designated as an ETC for
purposes of receiving federal USF support.

Spectra, Mid-Missouri Telephone Company, Alma, Citizens, and Sprint are
each rural telephone companies as defined by the Federal Telecommunications
Act of 1996.

CenturyTel and SBC Missouri are non-rural telephone companies. While not
a rural telephone company as defined by the Act, at least two of CenturyTel’s four
statewide ETC study areas are rural.

The commercial mobile radio service provided by MMC is specifically excluded
from the statutory definition of “telecommunications service.”® Thus, MMC is not
subject to the general regulatory jurisdiction of the Commission. Under the
authority granted to the Commission by the FCC, MMC has requested that the
Commission designate it as an eligible telecommunications carrier for purposes
of receiving federal universal service support.

The purpose of the Universal Service Fund is to provide financial support to
carriers that use the support to advance universal service principles. Before a
carrier can receive support from the USF, the carrier must be designated asan ETC
by the state commission with jurisdiction over the service area where the carrier
seeks to apply its USF support.5”

The state commission must first confirm that the petitioning carrier offers the
services that are supported by federal universal service support mechanisms
under Section 254(c) of the Act.®® Second, the state commission must confirm that
the petitioning carrier advertises the availability of such services and charges using

5 Section 386.020(53)(c), RSMo.
5747 U.S.C. § 214(e).
5847 C.F.R. §54.101.
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media of general distribution.®® After making those determinations, the Commis-
sion must determine if the request is in the public interest.®

Requirements of 47 U.S.C. Section 214(e)(1)

Paragraph (1) of Section 214(e) of the Act requires that an eligible telecommu-
nications carrier:

(A) offer the services that are supported by Federal univer-
sal service support mechanisms under section 254(c), either
using its own facilities or a combination of its own facilities and
resale of another carrier’s services (including services offered
by another eligible telecommunications carrier); and

(B) advertise the availability of such services and the
charges therefore using media of general distribution.

The Commission has previously found that MMC offers the services that are
supported by federal universal service support. The Commission has also found
that MMC advertises the availability of those services using media of general
distribution. No party contests that MMC meets the requirements for provision of
service found in Section 214(e)(1). The Staff and Intervenors only argue that MMC
has not proven that the designation would be in the public interest, particularly in
the rural service areas. Thus, the Commission concludes that MMC has met the
requirements set out in Section 214(e)(1)(A) and (B).

Public Interest Determination

Section 214(e)(2)®" of the Act, as well as the Federal Communications Com-
mission regulations,®? govern the designation of ETC status. Section 214(e)(2) of
the Act states, in relevant part:

Upon request and consistent with the public interest, conve-
nience and necessity, the State commission may, in the case
of an area served by a rural telephone company, and shall, in
the case of all other areas, designate more than one common
carrier as an eligible telecommunications carrier for a service
area designated by the State commission, so long as each
additional requesting carrier meets the requirements of para-
graph (1). Before designating an additional eligible telecom-
munications carrier for an area served by a rural telephone
company, the State commission shall find that the designation
is in the public interest.

Thus, the Commission must determine if the designation of an additional ETC is
in the public interest.

647 U.S.C. § 214(e)(2).
6147 U.S.C. § 214(e)(2).
6247 C.F.R. § 54.201, et seq.
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This case represents a case of first impression before the Commission with
respect to the designation of wireless ETC. This is not, however, a case of first
impression with respect to this Commission’s grant of ETC status to a non-ILEC
carrier in areas served by rural telephone companies.®

At the time the MMC application was originally filed, and during the period of time
that written testimony was prepared and filed, the FCC had consistently held that
the public interest benefits related to the introduction of competition in rural areas
satisfied the public interest mandate of Section 214. As of that pointin time, the FCC
had never denied or conditioned a wireless ETC application. In the Green Hills
Order, applying the same statutory provisions at issue in the instant case, the
Commission approved a stipulation that found, without testimony or further support
that the grant of the requested ETC status in an area served by a rural telephone
company was in the public interest.

On the eve of the hearing in this proceeding, the FCC issued an order setting
forth additional guidance to be used in conjunction with a public interest finding for
competitive ETC designations in areas served by rural telephone companies.®* In
addition, the FCC has issued an order in the Highland case® that helps define the
public interest standard. Thus, the current case may be distinguished from the
Commission’s previous Green Hills Order because the FCC has given this
additional guidance and specifically “acknowledge[d] the need for a more stringent
public interest analysis for ETC designations in rural telephone company service
areas.”s®

“With regard to the rural LEC service areas, the FCC found that the benefit of
increased competition, while an important objective of the telecommunications
policy, might not alone be sufficient to meet the public interest standard.”” The FCC
states that “[IJn determining whether the public interest is served, the Commission
places the burden of proof upon the ETC applicant.”®

In Virginia Cellular, the FCC stated that to make the public interest determina-
tion, the specific facts should be analyzed to determine

whether designation of a competitive ETC in a rural telephone
company’s service area is in the public interest, [by weighing]
. .. the benefits of increased competitive choice, the impact of

8 See, e.g., Application of Green Hills Area Cellular Telephone, Inc. d/b/a Green Hills
Telecommunications Services, Case No. CO-2003-0162, Order Approving Stipulation and
Agreement (adopted March 4, 2003) (Green Hills Order).

54 Virginia Cellular.

% In the Matter of Federal-State Joint Board on Universal Service, Highland Cellular, Inc.,
Petition for Designation as an Eligible Telecommunications Carrier in the Commonwealth
of Virginia, CC Docket No. 96-45, FCC 03-338 (rel. April 12, 2004).

% |d. at para. 4.

57 Initial Brief of MMC, p. 8.

% |n the Matter of Federal-State Joint Board on Universal Service, Highland Cellular, Inc.,
Petition for Designation as an Eligible Telecommunications Carrier in the Commonwealth
of Virginia, CC Docket No. 96-45, FCC 03-338 (rel. April 12, 2004); See also, Virginia Cellular
Order, at para. 26.
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the designation on the universal service fund, the unique
advantages and disadvantages of the competitor's service
offering, any commitments made regarding quality of tele-
phone service, and the competitive ETC’s ability to satisfy its
obligation to serve the designated service areas within a
reasonable time frame.®®

The FCC recognized that its “Common Carrier Bureau previously found
designation of additional ETCs in areas served by non-rural telephone companies
to be per se in the public interest based upon a demonstration that the requesting
carrier complies with the statutory eligibility obligations of Section 214(e)(1) of the
Act.””® However, in Virginia Cellular and Highland, the FCC said that an additional
ETC was not in the public interest in every instance even in non-rural areas. The
FCC did not set out a new standard to follow for non-rural areas, but said that
because the company had met the more rigorous test for the rural areas, it must
also necessarily meet the test for the non rural areas.

Thus, the Commission will first examine whether MMC has shown that it is in
the public interest for it to be designated as an ETC in the rural areas. To determine
if the designation is in the public interest, the Commission looks to the factors set
out by the FCC.

A. Benefits of Increased Competition

The FCC takes for granted that an increase in competition is in the public
interest. This is based on the fact that one of the main goals of the Telecommu-
nications Act of 1996 was to increase competition. Thus, under the FCC’s analysis,
having MMC designated as an ETC will have some benefit of increasing competitive
choice. In the current case, however, the only evidence MMC presented regarding
how competition will increase was two new service offerings for Lifeline.

The Commission has found that in the Citizens study area MMC already has
a number of lines equal to 22% of what the ILEC has and in the Alma study area
that number is equal to 76%.”" In addition, six other wireless carriers offer services
in those same areas. The Commission concludes, based on the record before
it, that the benefits to competition of designating MMC an ETC will not be very
significant. MMC already has a significant presence in these service territories and
the only additional offering MMC has presented to the Commission is its Lifeline
programs. The other improvements made by MMC will take place regardless of the
designation.

B. Impact on the Universal Service Fund

The second factor that the FCC considered is the impact on the Universal
Service Fund. In the Virginia Cellular case the impact on the fund was 0.105% of
the total high-cost support available to all ETCs.”? The impact on the fund of MMC

8 Virginia Cellular, p. 13, para. 28.
0 Highland, p. 10, para. 21.

" Ex. 8, p. 20; Tr. p. 377.

7219 FCC Rcd 1563, note 96.
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of $1,751,721 per year™ is higher at about 0.20%.” The FCC acknowledged that
there were concerns about the overall impact of designating multiple carriers,
including wireless, as ETCs but left those concerns to be determined in its pending
rulemaking.”

The Intervenors believe a stricter analysis should be done. The Intervenors
suggest that the Commission must look to the Universal Service Principles in
Section 254(b) to determine the impact on the USF.”® The Intervenors suggest that
because the wireless carrier does not have to show that the amount it receives in
Universal Service Funds is equal to its costs, like the ILECs must, that the USF
principle regarding competitive neutrality is violated.”” The Intervenors also believe
that the USF will grow too rapidly with the addition of wireless companies.

The Commission is also concerned with the rapid growth of the Universal
Service Fund, and eagerly awaits final guidance from the FCC on improvements
to the system. The FCC has stated that the state commissions should undergo
a stricter public interest analysis before designating a carrier as eligible in the rural
areas. Thus, the Commission cannot just ignore the potential harm to the universal
service fund of designating a this wireless carrier as an additional ETC in rural
areas. Especially, where that carrier already has a significant competitive presence
and proposes only an upgrade to its service that will take place regardless of the
designation.

147

C. Unique Advantages and Disadvantages of the Service Offering

The Commission has found that the advantages that MMC will provide include
mobility, access to emergency services, and an increased local calling scope.
Disadvantages include such things as dead spots and dropped calls.

One distinction between this case and the Virginia Cellular and Highland
cases is that in those cases the companies each presented some specific build-
out plans for adding additional towers and being able to service areas where
currently no landline service exists and to improve dead spots. MMC presented
evidence that it has already helped Mid-Missouri Telephone Company serve one
customer where the landline would have been cost-prohibitive.” However, no
evidence was presented that any other ILEC has not been able or would not be able
to meet its carrier of last resort options. Also, MMC has only generally said that it

3Ex. 8, p. 17.

74 See Universal Service Administration Company Federal Universal Service Support Mecha-
nisms Fund Size Projections for the Fourth Quarter of 2003, Appendix HC 1 (Universal Service
Administrative Company, August 1, 2003) demonstrating that the total amount of high-cost
universal service support is $857,903,276 in the Fourth Quarter of 2003.

s Federal-State Joint Board on Universal Service Seeks Comment on Certain of the
Commission's Rules Relating to High Cost Universal Service Support and the ETC Process,
CC Docket No. 96-45, 18 FCC Rcd 1941, Public Notice (rel. Feb. 7, 2003).
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would increase its network capabilities. It has not presented any specific plans for
how to upgrade its network, except for the technology upgrade. Without specific
plans for upgrades before it, the Commission cannot determine that MMC will offer
any advantages over its current service offering.

D. Commitments to Quality of Service

Another disadvantage of wireless service is that the company is not subject to
the mandatory quality of service standards with which the landline companies must
comply. MMC has committed to complying with the Cellular Telecommunications
Industry Association Consumer Code for Wireless Service and to reporting the
number of complaints it receives and the number of customers it cannot serve.

The Intervenors argue, however, that the Commission will have no tool to
actually insure compliance since the cellular company does not have its rates and
services regulated by the Commission. All of the parties agree that the only power
the state Commission has once the designation is made is to revoke the ETC
designation. Thus, the Commission’s ability to guarantee the quality of service is
limited.

Another concern is that the Consumer Code is not nearly as rigorous regarding
quality of service as the requirements on the landline companies. The Intervenors
suggest that if ETC status is granted, that it should be conditioned on the same
quality of service standards that the landline companies must provide. MMC argues
that by doing so, the Commission would be posing an unreasonable barrier to entry
for the cellular company.

At least one court has ruled that Section 214(e)(2) does not prohibit the states
from imposing additional eligibility requirement on ETCs.”® However, the states
may be limited in their ability to enforce the additional requirements. The Commis-
sion concludes that if ETC status were granted to MMC, it would be necessary to
place sufficient requirements regarding quality of service to insure that customers
would be protected.

E Ability to Serve

One of the recommendations by the Joint Board is that state commissions may
choose to require a formal build-out plan. Since MMC has not proposed any specific
written plan for insuring it is capable of providing service, the Intervenors suggest
that MMC has not proven it is capable of providing service.

MMC has committed that it is willing to accept carrier-of-last-resort status and
there was no evidence that suggested MMC was currently unable to serve the areas
where ETC designation is requested. In addition, the MMC witnesses testified that
the company would go to whatever lengths were necessary to make certain it could
serve any customer, at least within that customer’s home. Thus, the Commission
concludes that MMC has the ability to serve the area.

9 Texas Office of Public Utility Counsel v. FCC, 183 F.3d 393, 417-18 (5th Cir. 1999).
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Non-Rural Areas

As previously stated, in order to be granted ETC status in the non-rural areas,
MMC must also show that the designation will be, “consistent with the public
interest, convenience and necessity.”®® MMC put forth no evidence showing any
distinction between the benefits and detriments for the non-rural and rural areas.
Thus, the Commission finds these detriments and benefits are the same for the
non-rural areas as for the rural areas. For the same reasons it found MMC failed
to prove that ETC designation in the rural areas is in the public interest, the
Commission determines that MMC has failed to show that the designation in the
non-rural areas is “consistent with the public interest, convenience and neces-
sity.”8!

Conclusion

The Commission determines that the grant of ETC status to MMC is not in the
public interest because MMC has not provided competent and substantial evi-
dence to show that the public will benefit from designating MMC an eligible
telecommunications carrier for universal service fund purposes.

MMC has not agreed to abide by the same quality of service standards as
landline companies and will not be required to do so by law. The Commission will
have no jurisdiction over rates or service plans of MMC, and MMC has not agreed
to provide plans with lower rates if it is allowed to become an ETC except for the
Lifeline service required under the law. MMC has told the Commission that the
funds will be used for an upgrade of its system, but it has not presented the
Commission with any construction or financial plans or any timelines for these
upgrades.

Additionally, MMC has not shown that the customers will see any increased
competition or benefits from the grant of ETC status to MMC. MMC has made no
showing that it intends to expand its coverage area or fix dead spots. Although
cellular service does offer mobility that the landline carriers cannot provide, that
service is already available throughout MMC’s service area to those customers who
have a need for that service. MMC states that it intends to update its TDMA platform
to a CDMA with the funds, but it also admits that it will make the upgrade regardless
of whether it is granted ETC status.®

MMC has not met its burden to show that a grant of ETC status in the rural areas
isin the public interest. Furthermore, MMC has not shown that a grant of ETC status
in the non-rural areas would be “consistent with the public interest, convenience,
and necessity.”®® Therefore, the Commission will deny MMC’s request.

8047 U.S.C. §214(e)(2).
8147 U.S.C. § 214(e)(2).
82 Tr. pp. 55 and 64.

847 U.S.C. § 214(e)(2).
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IT IS THEREFORE ORDERED:

1. That the application of Missouri RSA No. 7 Limited Partnership d/b/a Mid-Missouri
Cellular to be granted status as an eligible telecommunications carrier for federal universal
service fund purposes is denied.

2. That Spectra Communications Group, LLC d/b/a CenturyTel, and CenturyTel of
Missouri, LLC’s Motion to Accept Proposed Findings of Fact and Conclusions of Law One Day
Out of Time is granted.

3. That all objections not ruled on are overruled and all motions not granted are denied.

4. Thatthis Amended Report and Order shall become effective on December 10, 2004.

Gaw, Ch., Clayton, Davis, and

Appling, CC., concur;

Murray C., dissents, with separate
dissenting opinion attached;

and certify compliance with the provisions
of Section 536.080, RSMo 2000.

DISSENTING OPINION OF COMMISSIONER CONNIE MURRAY

I would grant ETC status to applicant in the non-rural areas, in accordance with
Section 214(e)(2) of the Federal Telecommunications Act. | conclude, with the
majority, that Mid-Missouri Cellular has met the requirements set out in Section
214(e)(1)(A) and (B) of the Act. Therefore, | interpret the act to direct this Commis-
sion to designate the applicant as an eligible telecommunications carrier for the
non-rural service areas.

For that reason, | respectfully dissent.
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GS Technology Operating Company, Inc., doing business as
GST Steel Company,Complainant, v. Kansas City Power &
Light Company, Respondent.*

Case No. EC-99-553
Decided December 2, 2004

Electric §9. GS Technology Operating Company’s (GST) complaint was not perfected in
accordance with Section 386.390.1, RSMo. Inthe Commission’s Reportand Order on Remand,
the Commission determined the merits of GST’s complaint “upon its own motion” as provided
by Section 386.390.1.

Electric §9. The Commission is not authorized to award GS Technology Operating Company
(GST) or Kansas City Power & Light Company (KCPL) monetary relief or change the
companies’ special contract. After a hearing, the Commission may set reasonable and just
prospective rates; thus the Commission had the authority to determine if GST has been
overcharged by KCPL.

Electric §20. The Commissionis not authorized to award GS Technology Operating Company
(GST) or Kansas City Power & Light Company (KCPL) monetary relief or change the
companies’ special contract. After a hearing, the Commission may set reasonable and just
prospective rates; thus the Commission had the authority to determine if GST has been
overcharged by KCPL.

Electric §20. Inthe Commission’s Report and Order on Remand, the Commission found that
GS Technology Operating Company’s (GST) charges were appropriately calculated under
the special contract negotiated between the parties and approved by the Commission. GST
knew of the risks when it agreed to the special contract and failed to prove it was overcharged
by Kansas City Power & Light Company.

Electric §24. In the Commission’s Report and Order on Remand, the Commission found the
performance of Kansas City Power & Light Company’s (KCPL) system to be acceptable at
the time in question; however, GS Technology Operating Company had noticed a declining
trend in KCPL'’s performance.

Electric §32. In the Report and Order on Remand, the Commission found GS Technology
Operating Company (GST) failed to show, by competent and substantial evidence, the
explosion resulted from imprudence on the part of Kansas City Power & Light Company.

Evidence, Practice & Procedure §4. In the Commission’s Report and Order on Remand,
the Commission found that a Complainant who alleges that a regulated utility has acted in an
unjust or unreasonable manner has the burden of proof. GS Technology Operating Company
failed to meet the burden of proof with clear and convincing evidence that Kansas City Power
& Light Company unreasonably responded to the flooding at the plant.

Evidence, Practice & Procedure §6. In the Report and Order on Remand, the Commission
found GS Technology Operating Company (GST) failed to show, by competent and substantial
evidence, the explosion resulted from imprudence on the part of Kansas City Power & Light
Company.

Evidence, Practice & Procedure §15. In the Report and Order on Remand, the Commission
found GS Technology Operating Company (GST) failed to show, by competent and substantial
evidence, the explosion resulted from imprudence on the part of Kansas City Power & Light
Company.

* See pages 89 and 186, Volume 9, MPSC 3d, for other orders in this case.
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Evidence, Practice & Procedure §26. In the Commission’s Report and Order on Remand,
the Commission found that GS Technology Operating Company (GST) failed to show the
explosion resulted from imprudence on the part of Kansas City Power & Light Company. A
Complainant alleging that a regulated utility has acted in an unjust or unreasonable manner has
the burden of proof, which GST failed to meet.

APPEARANCES

Paul S. DeFord and Kurt U. Schaefer, Lathrop & Gage, L.C., 2345 Grand
Boulevard, Suite 2800, Kansas City, Missouri 64108, for Complainant
GS Technology Operating Company, Inc., doing business as GST Steel Company.

James W. Brew and Shaun Mohler, Brickfield, Burchette & Ritts, P.C., 1025 Tho-
mas Jefferson Street N.W., Suite 2800, Washington, D.C. 20007, for Complainant
GS Technology Operating Company, Inc., doing business as GST Steel Company.

Karl Zobrist, Blackwell Sanders Peper & Martin, L.L.P., Post Office Box 419777,
Kansas City, Missouri 64141-6777, for Respondent Kansas City Power & Light
Company.

James M. Fischerand Larry W. Dority, Fischer & Dority, P.C., 101 West McCarty
Street, Jefferson City, Missouri 65101, for Respondent Kansas City Power & Light
Company.

Gerald A. Reynolds, Kansas City Power & Light Company, 1201 Walnut Street,
Kansas City, Missouri 64106, for Respondent Kansas City Power & Light Com-
pany.

John B. Coffman, Deputy Public Counsel, Office of the Public Counsel, Post
Office Box 7800, Jefferson City, Missouri 65102, for the Office of the Public Counsel
and the public.

Steven Dottheim, Chief Deputy General Counsel, and Lera Shemwell, Assis-
tant General Counsel, Missouri Public Service Commission, Truman State Office
Building, 301 West High Street, Room 530, Jefferson City, Missouri 65101, for the
Staff of the Missouri Public Service Commission.

REGULATORYLAWJUDGES: Kevin A. Thompson, Deputy Chief,
Lewis R. Mills, Jr., Deputy Chief.

REPORTAND ORDER

Preface

The Commission issued its Report and Order in this case on July 13, 2000,
and on August 8, 2000, denied an application for rehearing filed by GS Technology
Operating Company, Inc., doing business as GST Steel Company (GST). GST
sought review of the Commission’s decision in the Cole County Circuit Court, which
affirmed the Commission’s decision. GST then appealed to the Western District
Court of Appeals. In State ex rel. GS Technologies Operating Co., Inc. d/b/a GST
Steel Company v. The Public Service Commission, 116 S.W.3d 680 (Mo.App.
2003), the Court affirmed the circuit court’'s affirmation of the Commission’s
decision in most respects, and reversed and remanded on two specific aspects.



GST STEEL COMPANY V.KCPL 153
13 Mo. P.S.C. 3d

First, the Court found that the Commission had discretion to afford little weight
to evidence presented by GST’s expert withess Ward, but that the Commission did
so on a mischaracterization of KCPL'’s objection to the expert testimony. The Court
therefore found that the Commission erred in concluding that no substantive
evidence was introduced to support Ward’s opinion testimony. The cause was
remanded to the Commission to reconsider the testimony of GST’s expert witness,
including the attachments to the testimony that were admitted without objection.

Second, the Court found that the Commission failed to make findings on GST’s
theory that KCPL should have responded to the flooding at the Hawthorn plant by
placing a hold on the Hawthorn power plant’s gas supply valve. The Court stated
that the question of whether KCPL was imprudent for failing to place this hold was
a dispositive issue in the case, and directed the Commission to make findings on
the evidence concerning this theory.

In this Report and Order on Remand, the Commission remedies the errors
found by the Court, specifically considering all the attachments to GST witness
Ward'’s testimony, and making specific findings with respect to the failure to place
a hold on the main gas valve. This Report and Order on Remand reaches the same
conclusion as in the original Report and Order: that GST has failed to show that
the explosion at the Hawthorn station resulted from imprudence on the part of
Kansas City Power & Light Company.

Procedural History

On May 11, 1999, GS Technology Operating Company, Inc., doing business as
GST Steel Company (GST), filed its Petition for an Investigation as to the Adequacy
of Service provided by the Kansas City Power & Light Company (KCPL) and
Request for Immediate Relief. GST filed its petition in both Highly Confidential (HC)
and Nonproprietary (NP) versions, together with a motion for a protective order. GST
sought a protective order to protect the details of its special contract with KCPL from
disclosure. On May 12, GST filed a Supplement to its petition, as well as the
supporting affidavit of Ronald F. Lewonski. On May 18, KCPL filed its response,
in HC and NP versions, to GST’s request for immediate relief; GST replied on
May 21, 1999.

The Commission construed GST’s petition as a complaint and issued its
Notice of Complaint on May 26, 1999. The Commission also adopted a protective
order on that date. On June 1, the Staff of the Missouri Public Service Commission
(Staff) responded to GST'’s petition and request for immediate relief. However, on
the same day, the Commission issued its order denying GST'’s request for
immediate relief, shortening the time allowed KCPL to answer the complaint,
setting a prehearing conference, and requiring the filing of a procedural schedule.

On June 9, 1999, KCPL filed its Answer in HC and NP versions. An amended
Answer was filed on September 9, 1999, also in HC and NP versions. A prehearing
conference was held on June 11. On June 18, the parties filed a joint proposed
procedural schedule. Also on that date, GST filed its request for interim relief and
expedited hearings in HC and NP versions. The Commission adopted the joint
proposed procedural schedule by order issued on June 22. On June 28, KCPL
responded in opposition to GST’s request for interim relief. Staff responded on the
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same day, but supported GST’s request. KCPL responded to Staff’s response on
July 7, and the Commission denied GST’s request for interim relief by order issued
onJuly 9,1999. GST applied for reconsideration and clarification on July 21. KCPL
responded on August 3, in HC and NP versions. The Commission denied GST’s
motion on August 19, 1999.

Meanwhile, the first of several discovery disputes arose on July 2, 1999, when
GST filed its motion to compel KCPL to respond to its first set of interrogatories and
requests for production. KCPL responded on July 14. On July 23, GST filed its
motion to compel responses to its second and third sets of discovery in HC and
NP versions. On July 26, the Commission by order shortened the time allowed to
KCPL to respond to GST’s second motion to compel. On July 28, GST filed, in HC
and NP versions, its reply to KCPL’s response to its first motion to compel. On
July 29, the Commission issued its Order Regarding GST’s First Motion to Compel
and Amending the Procedural Schedule.

KCPL notified the Commission by letter on August 3 that it had re-evaluated its
objectionsto GST’s second and third sets of discovery in the light of the Commission’s
order of July 29; it filed its HC and NP versions of its response to GST’s second
motion to compel on the same day. On August 9, KCPL moved for clarification,
reconsideration and rehearing of the Commission’s order of July 29. On Au-
gust 11, KCPL filed its modified response to GST’s second motion to compel; GST
replied on August 17. On August 19, the Commission issued its order regarding
GST’s second motion to compel and regarding KCPL’s motion for clarification of
August 9.

On August 31, 1999, KCPL filed its first motion to compel discovery with
supporting suggestions, in HC and NP versions. On September 13, GST and
KCPL moved jointly to modify the procedural schedule. On September 21, the
Commission modified the procedural schedule as requested by the parties and,
as GST had never responded, granted KCPL’s first motion to compel. On
September 22, the Commission issued a Notice of Correction.

On October 4, 1999, James Brew moved forleave to appear for GST pro hac vice.
On the same day, GST moved for reconsideration with respect to the Commission’s
granting of KCPL'’s first motion to compel, and belatedly filed its response to that
motion. GST also filed supporting suggestions on that day. As grounds for
reconsideration, GST stated that it had never been served with a copy of KCPL’s
first motion to compel. Therefore, the Commission on October 6, 1999, issued its
Order Directing Filing, requiring the parties to specify the date and manner, if any,
in which that motion had been served upon them. Public Counsel filed its response
on October 8; Staff filed its response on October 14. Neither of these parties had
ever been served with KCPL’s motion, although both had received a copy from the
Commission in the normal course of affairs. Also on October 14, counsel for GST
and KCPL filed a joint response, in which KCPL consented to the vacation of the
Commission’s order granting its first motion to compel and to GST’s late response.
Accordingly, on October 19, the Commission vacated the portion of its order of
September 21 that concerned KCPL’s first motion to compel. At the same time, the
Commission granted Mr. Brew’s motion to appear pro hac vice and gave notice of
its acceptance of KCPL’s Amended Answer, to which no party had objected.
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Meanwhile, on October 13, 1999, KCPL filed its second motion to compel
discovery and, on October 19, GST and KCPL again moved jointly for modification
of the procedural schedule. On the latter day, KCPL moved to limit the scope of
discovery and the issues. On October 19, the Commission again modified the
procedural schedule as requested by the parties. The Commission issued a
Notice of Correction on October 20.

On October 21, 1999, KCPL replied to GST’s belated response to its first motion
to compel. On October 28, both GST and the Staff responded to KCPL’s motion to
limit the scope of discovery and the issues. On November 2, the Commission
issued its new order regarding KCPL's first motion to compel; on November 5, the
Commission issued its order regarding KCPL’s second motion to compel.
Therein, the Commission granted KCPL’s second motion to compel, again
because GST had neverresponded toit. On November 8, KCPL replied to GST and
the Staff as to KCPL’s motion to limit the scope of discovery and the issues. On
November 16, the Commission issued its order disposing of KCPL’s motion to
limit the scope of discovery and the issues.

On November 18, GST responded in opposition to KCPL’s request for alterna-
tive relief, contained in its November 8 reply. Therein, KCPL had requested that the
Commission hold this case in abeyance pending the Commission’s final resolu-
tion of its investigation of the Hawthorn incident in Case No. ES-99-581. On
December 1, the Commission denied KCPL'’s request for alternative relief. On the
same day, GST filed its motion seeking clarification and reconsideration of the
Commission’s order of November 5, granting KCPL’s second motion to compel.
GST filed a corrected version of this motion on December 2. KCPL responded in
opposition to GST’s motion on December 13 and GST replied on December 22.

On January 6, 2000, the Commission issued its Order to Show Cause. This
order denied GST’s motion for clarification and reconsideration as to the
Commission’s order of November 5, 1999, which had granted KCPL’s second
motion to compel. The Show Cause Order also vacated a portion of the
Commission’s Order of November 2, 1999, regarding KCPL'’s first motion to
compel, and directed GST to respond to certain data requests (DRs) to which the
Commission had originally sustained GST’s objection. The Commission took this
action because, through the pleadings filed on December 13 and December 22,
the Commission learned for the first time that GST Steel Company (GST Steel) was
not a distinct legal entity from GS Technology Operating Company, Inc. As this was
the basis on which GST’s objection to certain DRs had been sustained, that
determination necessarily had to be reversed. The Show Cause Order also set a
show cause hearing on January 18, 2000, for GST to show why sanctions ought
not be imposed upon it or upon its attorneys. Finally, the Show Cause Order
suspended the procedural schedule pending the Commission’s decision on the
Show Cause Order, except for a prehearing conference set for January 18.

On January 7, 2000, the Commission issued a procedural order with respect
to the show cause hearing. On January 13, GST filed its response to the Show
Cause Order, as well as a motion for leave to file out of time. KCPL and Staff also
responded to the Show Cause Order on that day. On January 18, the Commission
held the show cause hearing, as well as the prehearing conference previously
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scheduled for that day. KCPL filed a letter brief on January 20; GST filed copies of
certain authorities on the same day. KCPL filed a further letter brief on January 27,
to which GST responded on February 2.

On February 17, 2000, the Commission issued its Order Concerning the Show
Cause Hearing. In that order, the Commission determined that, while GST had
engaged in discovery misconduct, GST’s attorneys had not. The Commission
imposed no sanction because KCPL represented that any prejudice was cured.
The Commission also established a new procedural schedule and directed the
parties to file memoranda of law regarding the Commission’s subject matter
jurisdiction with respect to the issues raised by GST’s petition and the remedies
therein sought. These memoranda were filed on March 17. In the order of
February 17, the Commission also reformed the style of the case to reflect the
relationship of GST Steel Company and GS Technology Operating Company, Inc.,
and directed GST to amend its petition to correctly state that relationship. GST
complied on February 29.

On February 22, 2000, GST filed its third motion to compel and also requested
directed findings and interim relief, GST filed a correction of this motion on
February 24. KCPL responded on March 3 and GST replied on March 13. On
March 2, the presiding officer notified the parties that all pending discovery matters
would be taken up at the prehearing conference scheduled for March 10. At that
conference, the presiding officer heard the arguments of the parties regarding
GST'’s third motion to compel. The parties were able to resolve several discovery
issues at that time. On March 23, the Commission granted GST’s third motion to
compel and denied its requests for directed findings and for interim relief.

On April 5, 2000, the Commission by order directed KCPL to file a privilege log
referred to in a letter copied to the presiding officer by KCPL on April4. The
Commission filed that letter in the case. KCPL filed the privilege log on April 17.
On April 11, KCPL moved to strike portions of the direct testimony of GST’s witness
Jerry N. Ward. This motion was taken up at the hearing as insufficient time
remained to deal with it prior to the hearing.

Pursuant to the procedural schedule and the Commission’s rules, the parties
filed prepared testimony. GST filed direct testimony on November 17, 1999, as well
as evidence on billing by KCPL on November 18 and November 22. KCPL and Staff
filed rebuttal testimony on February 28, 2000. The parties filed a list of issues and
agreed order of withesses and cross-examination on March 10. GST filed
surrebuttal testimony on April 6 and Staff filed cross-surrebuttal on the same date.
The parties filed their position statements on April 12 and certain affidavits and
schedules were filed on April 14.

The Commission held an evidentiary hearing on April 17 and 18, 2000. All
parties were represented at the evidentiary hearing and were accorded a full and
fair opportunity to adduce evidence in support of their positions and to cross-
examine adverse witnesses. The hearing transcript was filed on April 25, 2000,
and the Commission established a briefing schedule by order on April 27. On
May 11, Staff was excused, at its request, from filing proposed findings of fact and
conclusions of law.
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Staff and KCPL filed initial briefs on May 12, 2000; KCPL also filed proposed
findings of fact and conclusions of law on that date, in HC and NP versions. Also
on that date, GST moved for leave to file its initial brief and its proposed findings
of fact and conclusions of law out of time. The Public Counsel advised the
Commission by letter that it would not brief the case.

On May 15, 2000, GST filed its initial brief and its proposed findings of fact and
conclusions of law. On May 24, the parties filed their reply briefs. GST also on that
date filed its corrected proposed findings of fact and conclusions of law, HC and
NP versions.

GST’s Motion for Leave to File Out of Time:

GST moved for leave on May 12, 2000, to file its initial brief and proposed
findings of fact and conclusions of law out of time. Thereafter, it filed these items
on May 15, with a correction on May 24. No party has objected to GST’s motion and
the time for doing so has long since passed. Therefore, the Commission will grant
GST’s motion.

Discussion

Pursuant to the procedural schedule established by the Commission, the
parties jointly filed a list of issues to be determined by the Commission. Each party
also filed a statement of its position with respect to each issue. The issues
formulated by the parties are as follows:

1.  Have the charges imposed under the GST/KCPL Special Contract been
“just and reasonable” over the period of the contract?

2.  Has KCPL properly accounted for the insurance proceeds that it has
received as a result of the Hawthorn incident?

3. Does the Commission have the authority to order KCPL to pay GST
insurance proceeds received by KCPL as a result of the explosion of the Hawthorn 5
plant? If so, is it reasonable and appropriate to do so?

4. Does the Commission have the authority to order KCPL to recalculate
GST'’s bills under the contract? If so, should those bills be recalculated (i.e., by
using KCPL’s incremental costs as if Hawthorn continued to operate)? |Is it
reasonable and appropriate to do so?

5. Has KCPL operated and maintained its generation units in a reasonable
and prudent manner?

6. Has KCPL operated and maintained its distribution and transmission
facilities in a reasonable and prudent manner?

7.  Should the Commission order a formal investigation into the operation
and maintenance of KCPL’s generation, transmission and distribution facilities?

8. Should the Commission delay any decision in this case pending the
outcome of the Staff's independent and final report of the boiler explosion at
Hawthorn 5?

Findings of Fact

The Missouri Public Service Commission, having considered all of the com-
petent and substantial evidence upon the whole record, makes the following
findings of fact. The positions and arguments of all of the parties have been
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considered by the Commission in making this decision. Failure to specifically
address a piece of evidence, position or argument of any party does not indicate
that the Commission has failed to consider relevant evidence, but indicates rather
that the omitted material was not dispositive of this decision.

The Special Contract:

GS Technology Operating Company, Inc., doing business as GST Steel Com-
pany, is a corporation engaged in the manufacture of steel in Kansas City, Missouri.
Specifically, GST manufactures grinding balls and rods for the mining industry and
carbon wire rods. GST uses electric arc furnaces in its manufacturing process
which consume extremely large amounts of electricity. GST purchases this
electricity from KCPL and GST is KCPL'’s largest “single point retail customer,” that
is, its largest customer taking service at one location. GST has no other source of
electricity available to it in Kansas City.

The steel industry is extremely competitive. GST has sought to acquire electric
service at an advantageous price through a special contract with KCPL, the
“Amended and Restated Power Supply Agreement,” executed on August 12, 1994.
This special contract was approved by the Commission. In the Matter of a Special
Contract filed by Kansas City Power & Light Company, Case No. EO-95-67 (Order
Approving Agreement and Tariff, issued October 26, 1994). The special contract,
which is confidential, provides a formula by which to calculate the price which GST
pays to KCPL for electric service. At all times herein pertinent, KCPL accurately
computed its charges for electric service to GST pursuant to the special contract.

The special contract provides flexibility to GST by permitting it to schedule
production when KCPL'’s incremental costs are low. The special contract price
includes a fixed component and a variable component. The variable component
fluctuates as KCPL'’s incremental production costs fluctuate. Factors affecting the
variable component of the special contract price are KCPL'’s fuel costs, operations
and maintenance expenses, and purchased power expenses.

Under the special contract, GST has paid significantly less for electric service
than it would have paid under KCPL'’s applicable general service tariffs. Under the
special contract, GST is not subject to the rate increases, nor does it benefit from
the rate decreases, that are applicable to KCPL'’s regular Missouri retail custom-
ers. The special contract permits GST to opt for service under any of KCPL’s general
service tariffs at any time. GST has never exercised this option.

KCPL’s System:

KCPL owned and operated, in whole or in part, seven fossil fuel generating
units, one nuclear generating unit, and several gas/oil peaking units. Among the
generating assets operated by KCPL was Hawthorn Generating Station Unit No. 5
(Hawthorn 5), a 479 megawatt (MW) coal-fired, baseload generating unit that
entered service in 1956." Hawthorn 5 was one of KCPL’s more economical
baseload units and generated about 2 million MW hours (MWh) annually. KCPL'’s
other baseload generating stations were Montrose 1, 2 and 3 (total rating of
563 MW), latan (726 MW), LaCygne 1and 2 (totalrating of 1,619 MW), and Wolf Creek

"A “baseload” unit is one that is one that is always operated at maximum capacity.
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(1,236 MW). While Wolf Creek is a nuclear power plant, the others are all coal-fired,
and use either fuel oil or natural gas in addition to coal. Generating resources are
generally dispatched in ascending variable cost order; that is, the lower-cost
generating units are used before the higher-cost generating units. Hawthorn 5 fell
between LaCygne and Montrose in KCPL'’s resource stack.

In August 1998, a ruptured steam line at Hawthorn 5 caused an unplanned
outage at that unit that lasted until November 11, 1998, for a total of 83 days. This
outage was caused by a contractor’s error, in that the pipe in question was a welded
pipe rather than a seamless pipe as specified in the plans. GST experienced
increases in the variable portion of its rate under the special contract due to this
unplanned outage at Hawthorn 5.

KCPL experienced other outages in its system, both planned and unplanned,
in September 1998. GST asserts that not a single KCPL generating unit operated
for all 30 days of September 1998. However, total system availability that month
was 78 percent. In January 1998, total system availability was 97 percent. Forced
outages of short duration are not unusual for baseload, coal-fired generation units.

The HawthornIncident:

Atabout 12:30 a.m.on February 17,1999, an explosion destroyed Hawthorn 5’s
11-story boiler, causing the immediate shutdown of that unit. KCPL has not
returned Hawthorn 5 to service since the explosion. The Commission initiated an
investigation into the explosion at Hawthorn 5. In the Matter of Kansas City Power
& Light Company, Case No. ES-99-581. In that case, Staff conducted a lengthy
investigation and filed its final investigation report on February 26, 2001. Shortly
thereafter, on March 27, 2001, Staff and KCPL filed a Stipulation and Agreement,
which was approved by the Commission in an order issued July 12, 2001. In that
order, the Commission concluded:

[T]hat the chain of events resulting in the explosion at Hawthorn
No. 5 has been identified and that the weaknesses in KCPL’s
control systems and procedures that permitted the explosion
to occur have also been identified. The provisions contained
in the Stipulation and Agreement are reasonable and are
designed to reduce or prevent the possibility of another, similar
explosion.

The Commission did not reach the question of whether KCPL was negligent or
imprudent in the chain of events resulting in the explosion.

As a result of the Hawthorn 5 explosion, KCPL estimated that it would experi-
ence a net increase in costs for calendar year 1999 between $6.5 million and
$11.5 million. To replace the power that had been generated by Hawthorn 5, KCPL
planned to bring on-line in the spring of 1999 Hawthorn 6, a 142 MW gas-fired
combustion turbine generating unit. KCPL also planned to purchase 350,000 MWh
on the energy market. KCPL has received $5 million from an insurance policy
covering replacement energy expense in the event of an incident such as the
Hawthorn 5 explosion, which it credited to Account 401555, Purchased Power
Expense.
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KCPL informed GST that the Hawthorn outage would probably result in an
increase in KCPL’s incremental costs and that these increased costs would be
reflected in GST’s rate under the special contract. In the nine months following the
Hawthorn 5 explosion, GST paid over $3 million more for electric service to KCPL
than it would have paid had Hawthorn 5 remained on-line. Since the Hawthorn 5
explosion, KCPL has relied upon more expensive system resources and higher-
priced off-system purchases of replacement power to replace the electricity that
would have been generated by Hawthorn 5. The variable portion of GST’s rate
under the special contract has risen accordingly.

Other Service Disruptions:

GST also experienced repeated service disruptions in 1998 due to recurring
KCPL equipment failures at its Blue Valley Substation. KCPL employs seven large
161 kV transformers and nine 13 kV distribution circuits to provide service to GST.
Failures of KCPL'’s Transformer No. 12 cut power to GST’s steel mill on January 20,
1998, and repeatedly from July to October of that year. The failure of this transformer
was due to manufacturing defects and not to poor maintenance by KCPL. KCPL
has replaced that transformer. In November 1998, GST experienced production
delays of 545 minutes due to the failure of KCPL’s Transformer No. 1A. KCPL’s
maintenance of this transformer was well within the manufacturer’'s recommen-
dations.

On November 13, 1998, KCPL’s underground Feeder Cable No. 5316-1 failed,
causing GST to scrap 15tons of steel and shut down for 170 minutes. On
November 17, 1998, while Feeder No. 5316 was under repair, Feeder No. 5314
was grounded, causing GST to scrap 19 tons of steel. GST’s rod mill was shut
down for 180 minutes on this occasion and its south plant was shut down for
300 minutes. Cable faults caused eight outages at GST in 1998; however, two of
these were cables owned by GST. Many of these equipment failures resulted from
upgrades at GST and nearby industrial facilities. Praxair, Inc., a manufacturer of
industrial gases and a neighbor of GST, expanded its facilities in 1998, leading to
a much larger demand for power. GST itself in the past decade installed
computerized production control equipment which is sensitive to voltage fluctua-
tions. KCPL has invested over $1 million to improve the electric service it provides
to GST. Most of the reliability problems raised by GST have already been resolved.

Alleged Management Imprudence:

GST contends that it has experienced increasingly unreliable service from
KCPL since July 1998, due to imprudent management decisions by KCPL. GST
identifies this imprudence as decreased expenditure on, and attention to, the
operation and maintenance of its coal-fired generation units by KCPL’s manage-
ment. In 1994, the percentage of time that Hawthorn 5 was off-line was 7.1 percent;
in 1998, it was 33.52 percent. However, although Hawthorn 5 was off-line for an
increased period in 1998, its capacity factor for that year was higher than in all
previous years except 1997. KCPL’s overall maintenance expenditures have
decreased from over $81 million in 1992 to just under $71 million in 1998. KCPL'’s
operations expenditures associated with its coal-fired plants decreased from
approximately $138.3 million in 1993 to approximately $126.4 million in 1998.



GST STEEL COMPANY V. KCPL 161
13 Mo. P.S.C. 3d

KCPL’s maintenance expenses associated with its coal-fired plants decreased
from about $39.5 million in 1993 to $32.6 million in 1998. KCPL reduced its
forecasted five-year capital expenditures from $191.6 million in 1994 to $81.2 mil-
lion in 1999.

Analyses of performance data showed that KCPL’s system performed within
acceptable industry standards throughout the pertinent period. The equivalent
availability factor (EAF) for KCPL'’s units has been close to the peer group average
and, thus, at an acceptable level. However, this data did show a declining trend for
KCPL’s units EAF and increasing forced outage rates at some of its units. The
equivalent availability of KCPL'’s units has been about 80 percent and, between
1994 and 1998, its baseload units have demonstrated relatively high capacity
factors:

Average

Capacity
Unit: Factor:
Montrose 60.53%
Hawthorn 63.74%
La Cygne 69.69%
latan 82.10%
Wolf Creek 97.03%

Purchased Power and Other Expenses:

From 1995 to 1998, KCPL’s dependence on purchased power increased as
its peak demand rose from 2,714 MW to 3,175 MW, an increase of 17 percent.
KCPL'’s purchased power expense increased from 1994 through 1998 from about
$33.9 million to $63.6 million. These increases in KCPL’s purchased power
expense directly affected the variable component of GST’s rate under the special
contract.

During the same period, KCPL incurred large expenses in connection with
mergers. In 1996, KCPL incurred $13 million in expenses related to an unconsum-
mated merger with UtiliCorp, a $5 million termination fee arising from the UtiliCorp
merger, and another $13 million to defend against an unsolicited exchange offer
by Western Resources. In 1997, KCPL had merger related expenses of about
$7 million and paid $53 million to UtiliCorp as a termination fee. In 1998, KCPL
incurred about $15 million in expenses related to an attempt to merge with Western
Resources. However, GST produced no evidence showing that any of these
merger-related expenses were ever passed on to GST.

GST Witness Ward'’s Investigation:

GST presented the testimony of an expert witness, Jerry N. Ward, in an attempt
to show that the explosion was the result of imprudence on the part of KCPL’s
employees. Mr. Ward does not have an engineering degree, nor is he a licensed
professional engineer. He admitted that he had never investigated a power plant
explosion before the Hawthorn explosion.
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Mr. Ward'’s testimony is based upon his interpretation of statements of KCPL
employees made shortly after the Hawthorn explosion. Mr. Ward did not discuss
these statements with any of the KCPL employees. Mr. Ward made no attempt to
verify the facts in the statements that he reviewed. Mr. Ward did not discuss the chain
of events leading up to the explosion with KCPL personnel familiar with the events,
with the insurance carriers’ investigators, or with Commission Staff investigating
the explosion.

Mr. Ward spent six hours at the Hawthorn site before filing his direct testimony,
and another five hours before filing his surrebuttal testimony. These eleven hours
constituted the entirety of Mr. Ward'’s investigation. This time was spent reviewing
documents, maps, and records, rather than physically examining the rubble at the
Hawthorn explosion site or interviewing witnesses.

Conclusions of Law

The Missouri Public Service Commission has reached the following conclu-
sions of law.

Jurisdiction:

KCPL is an “electrical corporation” and a “public utility” within the intendments
of Section 386.020, (15) and (42), RSMo Supp. 1999.2 Consequently, the Missouri
Public Service Commission has jurisdiction over KCPL'’s services, activities and
rates pursuant to Section 386.250 and Chapter 393, RSMo. However, it does not
necessarily follow that the Commission has jurisdiction to hear and determine
GST’s complaint, or, if the Commission can hear the complaint, that it may grant
the relief sought herein by GST.?

Jurisdictionto Hear GST’s Complaint:

Citing Section 393.130.1, GST complains that KCPL’s cost-based rate for
electric service is not just and reasonable because of the inclusion therein of certain
imprudently incurred expenses. Likewise, citing the same section, GST complains
that the electric service provided by KCPL is inadequate and unreliable, again
because of imprudent management. The alleged imprudence is a cost-saving
reduction in operational expenses, resulting in inadequate maintenance of KCPL'’s
generation, transmission and distribution assets and systems. The most spec-
tacular example of KCPL’s managerial incompetence, GST charges, is the
destruction of its Hawthorn 5 generation unit by an explosion. GST seeks several
remedies, including a finding that it has been overcharged and recalculation of its
bills for services already rendered.

Section 393.130.1, under which GST brings its complaint, provides:

Every gas corporation, every electrical corporation,
every water corporation, and every sewer corporation shall

2 All statutory references, unless otherwise specified, are to the Revised Statutes of Missouri
(RSMo), revision of 1994.

3GST's initial pleading was styled a “petition,” not a “complaint”; however, the two words are
synonyms pursuant to Section 386.390.1, RSMo 1994: “Complaint may be made by ... any
corporation ... by petition or complaint in writing[.]”
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furnish and provide such service instrumentalities and facili-
ties as shall be safe and adequate and in all respects just and
reasonable. All charges made or demanded by any such gas
corporation, electrical corporation, water corporation or sewer
corporation for gas, electricity, water, sewer or any service
rendered or to be rendered shall be just and reasonable and
not more than allowed by law or by order or decision of the
commission. Every unjust or unreasonable charge made or
demanded for gas, electricity, water, sewer or any such service,
or in connection therewith, or in excess of that allowed by law
or by order or decision of the commission is prohibited.

However, the Commission’s power to hear and determine a complaint brought
under Section 393.130.1 is defined by Section 386.390.1, which states in pertinent
part:

that no complaint shall be entertained by the commission,
except upon its own motion, as to the reasonableness of any
rates or charges of any gas, electrical, water, sewer, or tele-
phone corporation, unless the same be signed by the public
counsel or the mayor or the president or chairman of the board
of aldermen or a majority of the council, commission or other
legislative body of any city, town, village or county, within which
the alleged violation occurred, or not less than twenty-five
consumers or purchasers, or prospective consumers or pur-
chasers, of such gas, electricity, water, sewer or telephone
service.

The gravamen of GST’s complaint under Section 393.130.1 is that KCPL’s charges
have not been just and reasonable. Consequently, GST’s complaint is subject to
the perfection requirement stated in Section 386.390.1. However, GST’'s complaint
is not perfected as that section requires.

At the Commission’s direction, the parties addressed this jurisdictional defect
in memoranda due on March 17, 2000. In those memoranda, GST and the Staff
of the Commission took the position that perfection was not required under a line
of cases beginning with State ex rel. Laundry, Inc. v. Public Service Commission,
327 Mo. 93, 34 S.W.2d 37 (1931). KCPL, predictably, took the position that perfec-
tion under Section 386.390.1 was required and reminded the Commission of
various occasions when it had dismissed complaints for lack of perfection.

The Commission agrees with KCPL that GST’s complaint must be perfected
under Section 386.390.1. Laundry, Inc., supra, and its progeny have to do with
misclassification, that is, which of several approved rates should a consumer be
charged and not, as here, with whether a rate is just and reasonable. However,
Section 386.390.1 also provides that the Commission may hear and determine an
unperfected complaint “upon its own motion.” The statute does not specify when
or how the Commission is to exercise this authority. The Commission concludes
that it may do so in this order. Therefore, the Commission shall determine the
merits of GST’s complaint “upon its own motion” as authorized by Section 386.390.1.
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Jurisdiction to Provide a Remedy:

As noted previously, however, authority to hear and determine GST’s complaint
does not necessarily equal authority to grant the relief therein requested. The Public
Service Commission “is purely a creature of statute” and its “powers are limited to
those conferred by the [Missouri] statutes, either expressly, or by clear implication
as necessary to carry out the powers specifically granted.” State ex rel. Utility
Consumers Council of Missouri, Inc. v. Public Service Commission, 585 S.W.2d
41, 47 (Mo. banc 1979); State ex rel. City of West Plains v. Public Service Commis-
sion, 310 S.W.2d 925, 928 (Mo. banc 1958). While the Commission properly
exercises “quasi judicial powers” that are “incidental and necessary to the proper
discharge” of its administrative functions, its adjudicative authority is not plenary.
State Tax Commission v. Administrative Hearing Commission, 641 S.W.2d 69, 75
(Mo. 1982), quoting Liechty v. Kansas City Bridge Co., 162 S.W.2d 275, 279
(Mo. 1942). “Agency adjudicative power extends only to the ascertainment of facts
and the application of existing law thereto in order to resolve issues within the given
area of agency expertise.” State Tax Commission, supra.

The Public Service Commission Act is a remedial statute and thus subject to
liberal construction; however, “neither convenience, expediency or necessity are
proper matters for consideration in the determination of whether or not an act of
the commission is authorized by the statute.” Id., quoting State ex rel. Kansas City
v. Public Service Commission, 301 Mo. 179, 257 S.W. 462 (banc 1923). The
Commission is without authority to award money to either GST or KCPL, American
Petroleum Exchange v. Public Service Commission, 172 S.W.2d 952, 955
(Mo. 1943), or to alter, construe or enforce their special contract. May Department
Stores Co. v. Union Electric Light & Power Co., 341 Mo. 299, 107 S.W.2d 41,
(Mo. 1937); Kansas City Power & Light Co. v. Midland Realty Co., 93 S.W.2d
954, 959 (Mo. 1936). The Commission is authorized, after a hearing, to set just and
reasonable prospective rates. State ex rel. Utility Consumers Council of Missouri,
Inc. v. Public Service Commission, 585 S.W.2d 41, 48-49 (Mo. banc 1979). The
Commission also has “plenary power to coerce a public utility corporation into a
safe and adequate service.” State ex rel. Missouri Southern R. Co. v. Public Service
Commission, 259 Mo. 704, ___, 168 S.W. 1156, 1163 (banc 1914).

The Commission cannot direct KCPL to recalculate its charges to GST for
electrical service already rendered, or to be rendered, as though some portion of
that electricity had been generated by Hawthorn 5 at a lower cost. That would
constitute a species of equitable relief and this Commission cannot do equity.
See Soarsv. Soars-Lovelace, Inc., 142 S.W.2d 866, 871 (Mo. 1940). Likewise, the
Commission cannot direct KCPL to recalculate its charges to GST for electrical
service already rendered, or to be rendered, using insurance proceeds received
with respect to the Hawthorn 5 explosion to reduce the cost of replacement power.
American Petroleum Exchange, supra. With respect to charges already paid for
service already rendered, the Commission is authorized to determine that GST has
been overcharged; GST may then seek a remedy in the courts. State ex rel.
Kansas City Power & Light Company v. Buzard, 350 Mo. 763, 168 S.W.2d 1044
(1943); State exrel. Inter-City Beverage Co., Inc. v. Missouri Public Service
Commission, 972 S.W.2d 397, 972 (Mo. App., W.D. 1998).
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Sufficiency of the Evidence:

The burden of proof at hearing rests with the complainant in cases where, such
as here, the complainant alleges that a regulated utility has engaged in unjust or
unreasonable actions. Ahlstrom v. Empire District Electric Company, 4 Mo.P.S.C.3d
187, 202 (1995); Margulis v. Union Electric Company, 30 Mo.P.S.C. (N.S.)517, 523
(1991). Thus GST must establish all facts necessary to support the relief it seeks
by a preponderance of the credible evidence.

The centerpiece of GST’s case is the explosion of KCPL’s Hawthorn 5 gener-
ating unit. GST presented the testimony of an expertwitness, Jerry N. Ward, to show
that the explosion was the result of imprudence on the part of KCPL’s employees.

“The reception of evidence in hearings of this character should be governed by
the rules of evidence as applied in civil cases, excepting insofar as such rules may
be modified and relaxed by permissible legislative enactments.” Garrard v. Dep't
of Health and Welfare, 375 S.W.2d 582, 586 (Mo. App. 1964). Section 386.410.1,
RSMo Supp. 1999, provides that “in all investigations, inquiries or hearings, the
commission or commissioner shall not be bound by the technical rules of
evidence.”

Nonetheless, Section 386.510 requires that a Commission decision be both
reasonable and lawful. A decision “is lawful if the Commission had statutory
authority to issue it.” State ex rel. Utility Consumers Council v. Public Service
Commission, 562 S.W.2d 688, 692 (Mo. App., E.D. 1978). A decision “is reason-
able if it is supported by competent and substantial evidence on the whole record.”
Utility Consumers, supra; State ex rel. Ozark Electric Cooperative v. Public Service
Commission, 527 S.W.2d 390, 392 (Mo. App. 1975). “Substantial evidence is
evidence that if true has probative force upon the issues[.] Competent evidence is
that which is relevant and admissible evidence which is capable of establishing
the fact in issue.” Hay v. Schwartz, 982 S.W.2d 295, 303 (Mo. App., W.D. 1998)
(citations and internal quotation marks omitted). Thus, because the Courts have
held that a Commission decision must be supported by evidence of record that is
both competent and substantial, the technical rules of evidence are indeed very
much applicable to Commission proceedings.

Mr. Ward offered expert testimony. Experttestimony takes two forms. An expert
may testify as a sort of fact witness to the existence of facts that can only be observed
or understood by a person with the requisite expertise. W.A. SCHROEDER, 23
MISSOURI PRACTICE SERIES—EVIDENCE, Sec. 702.1.a(1992). More frequently,
an expert offers an opinion “as to the inferences and conclusions that should be
drawn from other evidence.” Id. This sort of testimony is proper where it will “assist
the trier of fact to understand the evidence or to determine a fact in issue[.]’
Section 490.065. Mr. Ward'’s testimony was of the latter sort.

Experts are generally permitted in Missouri to offer opinion testimony as to
causation, including the causes of such incidents as building collapses, fires and
blastdamage. SCHROEDER, supra, Sec. 702.1.b.3.A. Thus, GST offered, and the
Commission received, Mr. Ward’s expert opinion as to the cause of the boiler
explosion at Hawthorn 5.
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The Hawthorn 5 Explosion:

At the hearing, GST offered, and the Commission received, the expert opinion
of Jerry N. Ward that the Hawthorn 5 explosion was the result of imprudence by
KCPL employees. Imprudence, in this regard, is simple negligence, that is, a
failure to meet the appropriate minimum standard of care: “Negligence is the failure
to use such care as a reasonably prudent and careful person would use under
similar circumstances[.]” BLACK'S LAW DICTIONARY 1032 (6"ed. (deluxe),
1990). GST, through Mr. Ward, presented two theories on how KCPL’s negligence
caused the explosion. The Commission will discuss each of these theories.

First, Mr. Ward hypothesized that a failure by KCPL employees to follow proper
safety procedures by placing a “hold” on a sewage sump pump while the sewage
system was under repair permitted wastewater to back up in the restroom adjacent
to the Hawthorn 5 control room, then to flood the control room floor, drip down three
stories to the computerized Burner Management System (BMS) and disable the
BMS, thereby allowing natural gas to enter the shut-down boiler, which conse-
quently exploded. Mr. Ward was not able to exclude other possible causes of the
wastewater backup, which causes were not due to any negligence attributable to
KCPL. For example, confronted with a drawing showing the presence of a check
valve* between the Hawthorn 5 restroom and the sump pump that he considered
to be the likely cause of the wastewater backup, Mr. Ward stated,

The fact that there was a check valve installed is not particularly
significant since either it was not working or the piping system
that’s installed there is installed differently from the description
of the drawing. | have no way of knowing.

While not significant to Mr. Ward in terms of his theory of the cause of the explosion,
the check valve is necessarily legally significant in assigning blame for the
explosion.5 For example, if the contractor who built Hawthorn 5 failed to actually
install the check valve, the results of that failure would likely be attributable to the
negligence of the contractor and not to KCPL. If the check valve was installed, but
failed to operate properly, the results of that failure would likely be attributable to the
negligence of the manufacturer of the check valve and not to KCPL.

Likewise, Mr. Ward’s opinion that KCPL employees caused the backup, and
thus the explosion, by failing to place a “hold” on the wastewater sump pump is not
persuasive. Mr. Ward admitted that outside maintenance contractors were present
at Hawthorn 5 on February 16, 1999, engaged in attempting to clear the clogged
sewer line. Mr. Ward was unable to conclusively exclude their activities as a link
in the chain of causation leading to the wastewater backup. Cross-examination
of Mr. Ward with respect to KCPL'’s safety procedures suggested that a “hold” on
the sump pump was not required where it was not itself under repair and a check
valve separated it from the portion of line that was actually under repair.

“A check valve is a device in a piping system that prevents liquid contents from flowing in an
undesired direction. The purpose of the check valve in question was to prevent wastewater
from flowing up into the Hawthorn 5 restroom.

5 Assuming that the wastewater backup led to the boiler explosion.
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Second, Mr. Ward provided testimony and evidence in an attempt to support a
theory that KCPL acted imprudently in failing to place a hold on the main gas supply
valve. Mr. Ward developed this theory from his understanding of KCPL’s Safety
Manual and its hold procedures. Mr. Ward acknowledged that no work was being
done on the main gas supply lines, but concluded that a hold should have been
put on the main gas supply valve because of the work being done on the burner
management system.

KCPL'’s safety rules did not require placing a hold on the main gas supply valve
while the burner management system was under repair. KCPL'’s rules do require
such a hold when the gas supply lines are being worked on, and Mr. Ward opines
thatitwas imprudent not to apply the reasoning behind that rule to work on the burner
management system. Mr. Ward’s opinion that the failure to put a hold on the main
valve was imprudent relies on hindsight, and not on evidence that the hold was
required while the burner management system was being worked on. Given Mr.
Ward'’s lack of experience and training in investigating power plant explosions, and
the cursory nature of his investigation, the Commission will give little weight to his
opinion.

Based upon the record of this proceeding, and giving consideration to Mr.
Ward'’s testimony and supporting documentation, the Commission finds that Mr.
Ward'’s theory that KCPL acted imprudently in failing to place a hold on the main
gas supply valve is not supported by the record. The Commission concludes that
GST has failed to meet its burden of proof to show by competent and substantial
evidence that KCPL acted imprudently or unreasonably in the manner in which it
responded to the flooding at the Hawthorn plant.

For the purposes of this case, the Commission concludes that GST has failed
to show that imprudence on the part of KCPL employees caused the explosion at
Hawthorn 5 on February 17, 1999. This is not a conclusion that KCPL is not
responsible for the Hawthorn 5 explosion. The Commission will not resolve that
question in this case.

Adequacy and Reliability of Electric Service:

The Commission concludes that the performance of KCPL’s system through-
out the pertinent period, with the exception of the Hawthorn 5 explosion, was within
acceptable limits. The Commission reiterates that, on this record, it makes no
findings as to the Hawthorn explosion. The Commission finds the testimony of Staff
expert Dr. Eve Lissik to be both credible and persuasive.

Dr. Lissik analyzed data from KCPL'’s annual FERC Form 1.% Dr. Lissik con-
cluded that, over the period 1993 to 1998, KCPL'’s coal-fired production expenses
decreased although its overall production expenses increased. Over the same
period, Dr. Lissik concluded that coal-fired operation and maintenance expenses
declined from two-thirds of KCPL'’s total production expenses to less than half of
the total. Dr. Lissik stated that these patterns may indicate significant changes in
management focus at KCPL.

8"FERC” is the Federal Energy Regulatory Commission.
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Dr. Lissik performed an independent analysis of three factors for each of
KCPL'’s baseload generating units, including net peak demand, capacity factor and
percent of time off-line. Dr. Lissik stated that a decrease in the first two of these
factors, and an increase in the third, would indicate declining unit availability.
Dr. Lissik stated that “Staff found none of these indications.” Although Hawthorn 5
was off-line for an increased period in 1998, its capacity factor for that year was
higher than in all previous years except 1997. Dr. Lissik offered her opinion that
the case presented by GST was “inconclusive.”

Dr. Lissik also reviewed the report produced by KCPL'’s expert Monica Eldridge.
Dr. Lissik found Ms. Eldridge’s report to be useful and reliable, despite the criticism
of GST’s expert Don Norwood. Dr. Lissik testified that, based on her review of
Ms. Eldridge’s report and of other evidence produced by the parties, “KCPL’s
generating units are operating within acceptable limits.” However, Dr. Lissik also
stated that the increasing forced outage rates at some of KCPL’s units, together
with a slight but steady decrease in equivalent availability, was a “cause for some
concern.” Likewise, in the opinion of Dr. Lissik, KCPL’s reductions in operating
expenses and capital investment, together with the Hawthorn 5 explosion, “merit
further analysis.” The Commission also agrees with Dr. Lissik that, while GST has
failed to prove its case, it has nonetheless identified a declining trend in KCPL’s
performance that is a matter for concern.

Just and Reasonable Charges:

The Commission concludes that, throughout the pertinent period, KCPL’s
charges to GST for electric service have been just and reasonable. The charges
were properly and correctly calculated under the special contract, which was freely
negotiated by the parties and approved by the Commission. That contract was
designed by the parties to afford GST the lowest possible rates for electric service.
By virtue of its variable component, which rose and fell as KCPL’s incremental costs
of production rose and fell, the special contract necessarily carried with it a certain
degree of risk. As Staff expert Dr. Michael S. Proctor testified, the parties appor-
tioned these risks when they negotiated their special contract. While GST has not
enjoyed rates as low as it evidently hoped for, it has enjoyed rates lower than any
of KCPL’s tariffed rates. Thus the Commission concludes that GST has not shown
that it has been overcharged by KCPL for electric service.

IT IS THEREFORE ORDERED:

1. That the Motion for Leave to File its Brief Out-of-Time, filed by GS Technology
Operating Company, doing business as GST Steel Company, on May 12, 2000, is granted.

2. That any pending motions not otherwise granted are denied.

3. That it is the decision of this Commission that the charges of Kansas City Power
& Light Company to GS Technology Operating Company, doing business as GST Steel
Company, on account of electrical service provided have at all pertinent times been just and
reasonable and that GS Technology Operating Company, doing business as GST Steel
Company, has not been overcharged therefore.

4. That it is the decision of this Commission that, at all times herein pertinent,
Kansas City Power & Light Company has operated and maintained its generating, distributing
and transmitting system at an adequate level, except as stated in Ordered Paragraph 5, below.
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5. That the Commission makes no findings, and reaches no conclusions, as to the
explosion that occurred at Hawthorn Station Unit No. 5 on February 17, 1999, except that the
Commission finds that GS Technology Operating Company, doing business as GST Steel
Company, has failed to show that the explosion resulted from imprudence on the part of
Kansas City Power & Light Company.

6. That this Report and Order shall become effective on December 12, 2004.
7. That this case may be closed on December 13, 2004.

Gaw, Ch., Murray, Clayton, Davis and Appling, CC., concur;
and certify compliance with the provisions
of Section 536.080, RSMo 2000.
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In the Matter of the Application of Southwestern Bell Tele-
phone Company to Provide Notice of Intent to File an
Application for Authorization to Provide In-region InterLATA
Services Originating in Missouri Pursuant to Section 271 of
the Telecommunications Act of 1996.*

Case No. TO-99-227
Decided December 2, 2004

Evidence, Practice and Procedure §6. The original Missouri 271 Interconnection Agree-
ment (M2A) between Southwestern Bell Telephone L.P., d/b/a SBC Missouri and Missouri
CLEC’s in Missouri’s interLATA long distance market was modeled after a Section 271
proceeding in Texas. The Texas Commission updated versions of the Business Rules
following two six-month review periods. SBC Missouri did not agree with all the changes made
by the Texas Commission. SBC Missouri’'s December 2002 revisions included the revisions
SBC Missouri agreed with from both updated versions of the Business Rules.

In the Commission’s order, the Commission determined that the changes the parties agreed
upon shall be included in the M2A. The Commission also determined that the disputed issues
do not provide any Missouri-related evidence to determine if the issues are in the public interest
and will not be included in the M2A.

Telecommunications §7. Pursuant to 47 U.S.C. §252(e)(2)(A)(ii), the Commission has
jurisdiction in determining if the model interconnection agreement and any modifications are
in the public interest.

Telecommunications §46. The original Missouri 271 Interconnection Agreement (M2A)
between Southwestern Bell Telephone L.P., d/b/a SBC Missouri and Missouri CLEC’s in
Missouri’s interLATA long distance market was modeled after a Section 271 proceeding in
Texas. The Texas Commission updated versions of the Business Rules following two six-
month review periods. SBC Missouri did not agree with all the changes made by the Texas
Commission. SBC Missouri’'s December 2002 revisions included the revisions SBC Missouri
agreed with from both updated versions of the Business Rules.

In the Commission’s order, the Commission determined that the changes the parties agreed
upon shall be included in the M2A. The Commission also determined that the disputed issues
do not provide any Missouri-related evidence to determine if the issues are in the public interest
and will not be included in the M2A.

ORDERREGARDING MOTION TOUPDATEATTACHMENT 17
OF THEMISSOURI271INTERCONNECTION AGREEMENT

Syllabus: This order approves certain amendments to the Missouri 271
Interconnection Agreement (M2A), directs further filings, and sets a procedure for
the expedited approval of the amendments.

On March 18, 2002, Southwestern Bell Telephone L.P., d/b/a SBC Missouri,
filed its Motion to Update Attachment 17 of the Missouri 271 Interconnection

* See page 181, Volume 9 MPSC 3d and pages 69, 73, 117, 150, 409, 429 and 432, Volume
10, MPSC 3d, for other orders in this case.
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Agreement to replace Version 1.7 of the performance measure Business Rules
with Version 2.0 of those rules, and make other related changes to the M2A. On
December 2, 2002, SBC Missouri requested that the Commission approve
Version 3.0 of the Business Rules with the exception of the modifications to which
SBC Missouri was not in agreement. Several competitive local exchange carriers!
participated in the proceedings and objected to some of the proposed amend-
ments.

BACKGROUND

On March 6, 2001, the Commission issued its Order Finding Compliance With
the Requirements of Section 271 of the Telecommunications Act of 1996 in which
the Commission approved the M2A, and found that SBC Missouri’s Section 271
Application, along with the M2A as revised on February 28, 2001, satisfied the
requirements of Section 271(c) of the Telecommunications Act of 1996.2

The M2A approved by the Commission in March, 2001, is in large part based
upon a similar agreement, known as the T2A, approved in 1999 by the Texas Public
Utilities Commission following an extensive review of SBC Texas’ application to
provide long distance service in Texas and a collaborative project between many
of the CLECs and other state utility commissions including Missouri.

As the Commission found in its 271 Order,® the M2A generally follows the
substantive terms of the T2A, but also incorporates arbitration decisions of the
Commission, as well as other modifications.* The interconnection agreements
based on the M2A are binding contracts between a CLEC and SBC Missouri, which
contain the terms for interconnection, access to unbundled network elements,
resale, and other provisions.®> The Commission also recognized in the 271 Order
that nothing precludes a CLEC from negotiating a different agreement with
SBC Missouri outside the terms and conditions contained in the M2A.®

Attachment 17 of the M2A includes a Performance Remedy Plan under which
SBC Missouri reports its wholesale performance on a monthly basis under
numerous performance measures, and provides comparisons of that perfor-
mance to SBC Missouri’'s performance with respect to its own retail business or
to a benchmark, whichever is applicable. Appendix 3 to Attachment 17 of the M2A

T AT&T Communications of the Southwest, Inc., NuVox Communications of Missouri, Inc., MCI
WorldCom Communications, Inc., MCI WorldCom Network Services, Inc., MCIMetro Access
Transmission Services, LLC, Brooks Fiber Communications of Missouri, Inc., IP Communica-
tions of Missouri, Inc., and XO Missouri, Inc. McLeodUSA Telecommunications Services, Inc.,
and the Small Telephone Company Group also remain parties to the case.

2 Order Finding Compliance With the Requirements of Section 271 of the Telecommunications
Act of 1996, p. 5 (March 6, 2001).

3 Order Regarding Recommendation on 271 Application Pursuant to the Telecommunica-
tions Act of 1996 and Approving the Missouri Interconnection Agreement, (issued March 15,
2001).

4271 Order at p. 10.
51d.
5/d. atp. 19.
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contains the comprehensive Business Rules applicable to the various perfor-
mance measures.’

The current M2A includes the set of performance measures known as Ver-
sion 1.7 of the Business Rules as the appropriate set of performance measure-
ments to be utilized by SBC Missouri and the CLECs. In April, 2001, a six-month
review of Version 1.7 of the performance measures, as contemplated under the
T2A, was conducted by the Texas Commission. Representatives from the
Commission’s Staff attended this six-month review and participated in the collabo-
rative process. The result of this process was the development of Version 2.0 of
the Business Rules. Version 2.0 of the Business Rules was approved by the Texas
Commission, and was subsequently adopted by the Arkansas Public Service
Commission, the Kansas Corporation Commission, and the Oklahoma Corpora-
tion Commission.

SBC Missouri’s Requested Amendments

On March 18, 2002, SBC Missouiri filed its Motion to Update Attachment 17 of
the M2A to include Version 2.0 of the Business Rules with the Commission. In its
Motion, SBC Missouri stated that the six-month review process conducted by the
Texas Commission had resulted in a few changes with which SBC Missouri did
not agree. SBC Missouri identified the specific changes with which it did not agree
as follows:

-SBC Missouri opposed being required to implement new measurements that
would assess its performance under its interstate and intrastate tariffs for the
provisioning of retail Special Access services. SBC Missouri argued that Special
Access services are provided only as a consequence of and in accordance with
tariffs, and thus, they are not part of the M2A and SBC Missouri cannot legally be
subject to them.

- The implementation of PM 1.2, regarding loop makeup information, as defined
in the Six-Month Review was unacceptable to SBC Missouri. PM 1.2 was proposed
to compare loop makeup information provided to CLECs, including SBC Missouri’s
affiliate, with loop makeup information contained in SBC Missouri’s engineering
records. SBC Missouri argued that PM 1.2 does not accomplish its intended
purpose, i.e., measuring the accuracy of SBC Missouri’'s loop makeup information.

-Finally, SBC Missouri objected to the extent that punitive penalties were
intended to apply with regard to PM 13. SBC Missouri advised the Commission that
it had agreed to an audit of its processes and data calculation in Texas and a
restatement of the data relating to PM 13 in all of its states. SBC Missouri advised
that it would agree to retroactively make any necessary payments that resulted from
the restatement or audit described above, but these payments would be at the level
established for this performance measure when it was developed, i.e., the “low”
level, notthe “high” level. SBC Missouri noted that it had requested clarification from
the Texas Commission as to its intent with regard to PM 13.

" The Business Rules associated with the performance measures are themselves part of the
measures in that they generally describe the underlying operational process being measured
as well as the manner in which data with respect to that process shall be collected. Thus,
for purposes of this order, the two may be referred to interchangeably as performance
measures, except where indicated otherwise.
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SBC Missouri did not agree to these three areas of performance measures
being implemented in Texas, and they were not included in Version 2.0 of the
Business Rules submitted to the Commission by SBC Missouri. In support of its
proposal, SBC Missouri referred to the language contained in Section 6.4 of
Attachment 17 of the M2A, which addresses the circumstances under which
changes to existing performance measures of interconnection agreements may
occur and new measurements may be added:

Any changes to existing performance measures and this
remedy plan shall be by mutual agreement of the parties and,
if necessary, with respect to new measures and their appro-
priate classification, by arbitration.

SBC Missouri also submitted and sought Commission approval of an updated
version of Appendix 1 to Attachment 17 of the M2A (Measurements Subject to Per
Occurrence Damages or Assessment with a Cap and Measurements Subject to
Per Measure Damages or Assessment) and Appendix 2 to Attachment 17 of the
M2A (Performance Measures Subject to Tier-1 and Tier-2 Damages Identified as
High, Medium and Low). SBC Missouri also submitted a revised version of the
General Terms and Conditions and Attachment 17 of the M2A, reflecting proposed
revisions to three pages of the M2A. In addition, SBC Missouri proposed changing
the date appearing in the upper right corner of each page of these documents to
reflect the date of its filing.

SBC Missouri also proposed a process to make the modified M2A available to
CLECs electing to adopt the M2A as a basis for their interconnection agreement
with SBC Missouri. Under SBC Missouri’s proposal, the new version of Attach-
ment 17 would become the basis for payment of Tier 2 penalty assessments to the
state of Missouri upon the effective date of the Commission’s order approving the
modifications. SBC Missouri also proposed to negotiate a standard amendment
to existing interconnection agreements based on the M2A to reflect Version 2.0 as
submitted to the Commission by SBC Missouri. SBC Missouri agreed that it would
prepare and present CLECs with a standard Attachment 17 amendment to an M2A-
based interconnection agreement, which would reflect the updates to the M2A as
described.

SBC Missouri further proposed a streamlined process where upon CLEC
execution of the standard Attachment 17 amendment and the filing of such
amendment with the Commission, the amendment would become effective
immediately upon filing with the Commission, similar to the process adopted by
the Commission regarding approval of interconnection agreements based upon
the M2A.

Before the Commission ruled on SBC’s motion to update to Version 2.0 with
amendments, the Texas Commission conducted another six-month review of
Version 2.0 of the Business Rules, at which representatives of SBC Missouri and
the Commission again attended. This proceeding was completed in October 2,
2002, and on October 17, 2002, the Texas Commission issued Order No. 45 in
Project 20400. In this Order, the Texas Commission directed SBC Texas to file, by
November 1, 2002, modifications to the Performance Remedy Plan and Perfor-
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mance Measurements to be incorporated into Attachment 17 of the T2A. These
revisions to the Business Rules are referred to as Version 3.0. On November 1,
2002, SBC Texas filed a motion for reconsideration of the Texas Commission’s
Order No. 45 in Project 20400. Also, on November 1, 2002, pursuant to Order
No. 45, SBC Texas filed proposed revisions to the T2A to incorporate Version 3.0
of the Business Rules in Attachment 17 as described in Order No. 45.

On November 22, 2002, Staff filed a Report and Recommendation Regarding
the Texas Commission’s Orders Nos. 45 and 46 Approving Modifications to
Performance Remedy Plan and Performance Measurements. In its Report and
Recommendation, Staff indicated that it had reviewed the Texas Commission’s
Orders Nos. 45 and 46, as well as SBC Texas’ November 1, 2002 compliance
filing, and that Staff was unaware of any reason why the decisions made by the
Texas Commission would be inappropriate if applied in Missouri.

The compliance filing submitted by SBC Texas to the Texas Commission on
November 1, 2002, included changes to Version 2.0 of the Business Rules, as well
as to Attachment 17 of the T2A, the Performance Remedy Plan, with which
SBC Texas did not agree. These changes were described in SBC Missouri’s
Response to Staff's Report and Recommendation, which SBC Missouri filed on
December 2, 2002. The specific modifications required by the Texas Commission
with which SBC Missouri did not agree at that time were described in SBC
Missouri’'s Response as follows:

-Texas Commission ordered modifications to the application of the “K-Table”
in the T2A Performance Remedy Plan;

-The Texas Commission’s ruling on disaggregating performance measure-
ments relating to the provisions of enhanced extended loops (EELs);

-The Texas Commission’s determination that the “tails test” portion of the firm
order commitment calculation for electronically submitted and process LSR
should remain a remedied part of PM 5;

-The Texas Commission’s ruling to not eliminate LEX/EDI disaggregations for
Performance Measurement 13 at the Tier 2 level;

-The Texas Commission’s ruling ordering the reduction of the benchmark on
PM 115.2 from 5% to 2%; and

-The Texas Commission’s rule requiring SBC Missouri to provide disaggrega-
tion for line splitting for certain performance measurements (PMs 55.1, 56, 58, 59,
60, 62, 65, 65.1, 67 and 69).

On March 5, 2003, the Texas Commission issued Order No. 47 denying SBC
Texas’ motion for reconsideration for Order No. 45.

SBC Missouri proposed that the Commission approve an updated version of
Attachment 17 and its appendices to include only the changes to the performance
measures with which SBC Missouri agreed. SBC Missouri also attached revised
versions of the M2A General Terms and Conditions and Attachment 17. These
documents reflected revisions to three pages of the M2A necessary to replace
Version 1.7 with Version 3.0: page iii of the Table of Contents to the General Terms
and Conditions; page 38 of the General Terms and Conditions; and page 22 of
Attachment 17.

The revisions submitted by SBC Missouri on December 2, 2002, included all
changes with which SBC Missouri agreed from both Version 2.0 and Version 3.0
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of the Business Rules. In addition, SBC Missouri proposed a process under which
these modifications would become available on a going-forward basis to CLECs
electing to adopt the M2A as their interconnection agreement in the state of
Missouri, as well as making the revisions available to those CLECs with existing
Commission-approved interconnection agreements based upon the M2A, through
an expedited approval process.

On May 16, 2003, in response to the Commission’s Order Directing Filing and
Setting Oral Arguments, SBC Missouri submitted its Status Report, updated
changes to the Attachment 17 measurements and associated business rules and
a Proposed Order. In this pleading, SBC Missouri again argued that Section 6.4
of Attachment 17 of the M2A arguing that Section 6.4 controls the limited circum-
stances under which changes and additions to the Performance Remedy Plan and
Business Rules may be made. SBC Missouri stated that although it reserves its
right under Section 6.4 of Attachment 17 of the M2A to object to the inclusion of any
changes or additions to Attachment 17 with which it does not agree, SBC Missouri
is now willing to accept nearly all of the modifications to the Business Rules
adopted by Texas Commission in the last two six-month performance measures
review proceedings, as currently implemented in the Texas T2A. SBC Missouri
stated that it did not agree to the “K-Table” changes ordered by the Texas
Commission in its Order No. 45, and did not agree to two changes resulting from
the Texas Commission’s six-month review relating to Version 1.7, but not imple-
mented in the T2A.

CLEC Arguments

AT&T opposed SBC Missouri’s request to adopt less than all of the amend-
ments from the six-month review held in Texas. AT&T also argued that this
Commission can issue an order requiring inclusion of all the results of six-month
reviews into the M2A. AT&T argued that such a ruling was necessary to prevent the
review process from breaking down.

IP and NuVox also filed a response to SBC Missouri’s motion to update the M2A.
Like AT&T, they argued that all the results of the Texas six-month review should be
included in the M2A. If changes are stayed during an appeal in Texas, there should
be a stay here as well. If a change is reversed on appeal in Texas, the result should
be the same here as well. These parties also advised the Commission that IP and
SWBT had resolved the dispute over sampling methodology under PM 1.2. They
recommended that the M2A be amended to reflect the results of the six-month
review, to enable CLECs to adopt the new Attachment 17.

On December 12, 2002, AT&T responded to the recommendation of Staff and
SBC Missouri to adopt Version 3.0 of the Business Rules with some modifications
proposed by SBC Missouri. AT&T advised that it had filed pleadings in opposition
to SBC Missouri’s request for reconsideration in Texas regarding Order No. 45.
AT&T also noted that it had identified what it considered to be a significant defect
in SBC Missouri’s purported compliance filing in Texas. AT&T argued that SBC had
made some unilateral changes to “series 13” disposition codes in Appendix 2 of
the Business Rules. AT&T alleged these changes violated directives of the Texas
Commission. AT&T indicated it supported Staff's original recommendation to
adopt the changes resulting from Orders Nos. 45 and 46 in Texas.
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Also on December 12, 2002, the MCI companies replied to SBC. These
companies supported Staff's proposal to incorporate the changes from Texas
Orders Nos. 45 and 46 into the M2A and otherwise argued in support of making
changes to the M2A with respect to the performance plan. The MCI companies
argued that SBC Missouri had committed to make the same performance mea-
sures approved in Texas available in Missouri when seeking 271 relief. They
argued that the Commission has continuing jurisdiction under Section 271(d)(6)(A)
to determine whether the M2A, and the recommendations made to the FCC in
reliance thereon, remains appropriate, including the performance measures.
They argued that the Commission has jurisdiction to consider changes to existing
agreements in conjunction with monitoring the status of the model agreement.
They also argued that the proceedings in Texas fulfilled any requirement for an
arbitration of these issues if such an arbitration is required.

Other State Proceedings

As directed by the Commission, the parties addressed the status of related
proceedings in other states.

OnMarch 5,2003, the Texas Commissionissued Order No. 47 in Project 20400,
in which it denied SBC Texas’ and IP’s motions for reconsideration of Order No. 45.
On March 28, 2003, SBC Texas filed a Complaint, including a request for injunctive
relief, in which it appealed the Texas Commission’s Order No. 45 in United States
District Court for the Western District of Texas. Inits Complaint, SBC Texas sought
to overturn the changes in the Performance Remedy Plan ordered by the Texas
Commission in Order No. 45 relating to changes to the “K-Table” contained in the
Performance Remedy Plan in the T2A. The “K-Table” issue is the only issue of the
several issues contained in SBC’s Motion for Reconsideration of the Texas
Commission’s Order No. 45 that SBC Texas has challenged in Federal Court.?
The remaining changes to Attachment 17 of the T2A ordered by the Texas
Commission in Order No. 45, which SBC Texas did not originally agree, have either
been implemented or are in the process of being implemented in Texas.

The Oklahoma Corporation Commission has approved Version 2.0 of the
Business Rules as Appendix 3 to Attachment 17 of the Oklahoma 271 intercon-
nection agreement, as well as related Appendices 1 and 2 to Attachment 17.° The
Oklahoma Commission found that Version 2.0 would be available on an ongoing
basis to CLECs electing to adopt the O2A as their interconnection agreement with
SBC Oklahoma. In addition, the Oklahoma Commission found that Version 2.0
would become the basis for payment of Tier 2 penalty assessments to the state
of Oklahoma after the date of that Commission’s final order.

With respect to the changes contained in Version 2.0 that SBC Oklahoma did
not agree to, the Oklahoma Commission found that those changes would be
implemented in Oklahoma in the same manner as ordered by the Texas Commis-
sion. SBC Oklahoma has not requested that Version 3.0 of the Business Rules
into the O2A be adopted in Oklahoma.

8 Southwestern Bell Telephone, L.P., d/b/a SBC Texas, v. Public Utilites Commission of
Texas, et al., Civil Action No. SA-03-CA-249-FB.

9 Final Order Approving Version 2.0 of Performance Measures, Cause No. PUD 200200192,
Order No. 465113 (issued July 1, 2002).
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The Kansas Corporation Commission has also approved Version 2.0."° The
Kansas Commission also required SBC Kansas to file any additional modifica-
tions to the plan as they are implemented by the Texas Commission.!"" The Kansas
Commission stated that the “modification shall be effective when filed, subject to
stay and subject to modification based on the result of an appeal in Texas or
reconsideration by the Texas Commission.”"? The Kansas Commission later
issued its Order On Reconsideration and adopted a process through which
modifications could be contested prior to implementation. Pursuant to this revised
process:

modifications are still to be filed by SWBT within ten days of the
date they are implemented in Texas; however, the modifica-
tions will be effective 15 days after the date they are filed unless
the Commission issues an order staying the effective date. A
party must file a motion to stay the effective date within three
days of the date the modifications are filed."

On December 12, 2002, the Kansas Commission issued an order addressing
SBC Kansas’ Motion for Clarification and stated that modifications should be filed
in Kansas ten days after the “effective date” of the modifications in Texas.™

In Kansas, it was agreed that the Texas Commission’s Order No. 47 would be
the “triggering event” for SBC Kansas’ filings with the Kansas Commission unless
otherwise directed by the Kansas Commission. As a result, SBC Kansas filed
Version 3.0 of the performance measurement Business Rules with the Kansas
Commission but asked the Kansas Commission to stay the effectiveness of the
K-Table changes ordered by the Texas Commission in Order No. 45. The Kansas
Commission granted SBC Kansas’ Motion for Stay, pending additional review of
the status of Version 3.0 in Texas. The Kansas Commission later approved the
use of Version 3.0, and concluded that “the modification to the K-Table is not
‘effective’ in Texas and will not be approved at this time.””® SBC Kansas was
directed to report to the Kansas Commission within ten days from any changes in
the status of SBC Texas’ appeal or its agreement with the Texas Attorney General.'®

The Arkansas Public Service Commission issued an order in which it directed
SBC Arkansas to file Version 2.0 of the Business Rules, together with any future
revisions made effective by the Texas Commission, with the Arkansas Commis-
sion.'”” The Arkansas Commission also found that revisions to the Business Rules

0 Kansas Corporation Commission Docket No. 01-SWBT-999-MIS, (order issued August
22, 2001).

" Order issued May 9, 2002.

2 May 9, 2002, Order, p. 12, para. B.

3 June 27, 2002, Order, p. 5, para. 12.

4 December 12, 2002, Order, pp. 2-3, para. 4.

5 May 27, 2003, order, p. 5, para. 15.

% /d., p. 5, para. 16.

7 Arkansas Public Service Commission Docket No. 00211-U, order issued September 18,
2001.
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filed with the Arkansas Commission would have the same effective date as the
corresponding revisions made to the T2A. The Arkansas Commission directed
SBC Arkansas to provide notice of any changes to the performance measures
contained in the A2A.

On November 8, 2001, the Arkansas Commission issued an order clarifying
that although SBC Arkansas was required to file changes to performance mea-
surements as they are approved by the Texas Commission, this would not preclude
SBC Arkansas from requesting the Arkansas Commission to stay the implemen-
tation of any performance measurement with which SBC Arkansas does not agree.
The Arkansas Commission found that SBC Arkansas can separately challenge
changes in performance measurements in Arkansas, whether SBC has agreed
or not agreed to the changes in Texas. The Arkansas Commission also found that
SBC Arkansas could seek a stay from the Arkansas Commission of the effective
date of any changes in the performance measurements or Business Rules. SBC
Arkansas later filed Version 3.0 of the performance measurements Business
Rules. SBC Arkansas did not implement the “K-Table” revisions to the Perfor-
mance Remedy Plan ordered by the Texas Commission in the A2A, since the
Arkansas Commission’s notice filing procedures described above only apply to the
Business Rules, not the Performance Remedy Plan.

The Remaining Contested Issues

The parties agree that at least the modifications in Version 3.0 that are not
objected to should be incorporated into the M2A. The Commission finds that it
should direct SBC Missouri to incorporate those agreed-to changes into the M2A.
Several issues, however, remain contested by SBC Missouri and the CLECs. With
regard to the disputed provisions the record before the Commission is virtually
barren of facts upon which to support any additional modifications. The contested
issues are described below.

DECISION

The Commission has jurisdiction to determine if an interconnection agree-
ment is the public interest.”® SBC Missouri did not offer the M2A without the
Commission first reviewing it and determining that its provisions, if offered, would
be in the public interest. At the time the original M2A was approved it was a model
agreement and it was fully expected by the Commission that it would subsequently
be amended to be consistent with the six-month reviews and what was taking place
in SBC’s five-state area.

The Commission has general supervisory powers to guide competition and
determine if interconnection agreements are in the public interest. As a model
agreement, the Commission also has the authority to determine if the M2A should
be amended and if those amendments would be in the public interest.

The basic arguments of the parties are that neither SBC Missouri nor the CLECs
want to include in the M2A provisions to which they do not agree. For SBC those
provisions are the amendments to the K-Table, special access performance
measures, and Performance Measure 13. For the CLECS the contested provi-

18 47 U.S.C. § 252(e)(2)(A)ii).
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sions are the revisions to the disposition codes of Appendix 2 of the Business
Rules.

None of the parties have put forth any Missouri-specific data or evidence to show
the Commission how the various changes will impact Missouri operations. All the
Commission may rely on are its former determinations, the recommendation of its
Staff, the proceedings in other SBC states, and the arguments of the parties. Thus,
based on this record, even though the Commission has the authority to amend its
model agreement, the Commission determines that it should only implement
those changes as amendments to the M2A to which the parties agree.

Revisions to the K-Table

The “K-Table” issue relates to the financial payments SBC Missouri would be
required to make based upon its performance. Under the current M2A agreements
the Performance Remedy Plan requires SBC Missouri to automatically make
payments either to an affected CLEC or to the state of Missouri when its perfor-
mance falls short of the agreed-upon standards. SBC Missouri agreed to such a
framework in Attachment 17 to the M2A as a condition to the Commission
recommending approval of its 271 Application at the Federal Communications
Commission.

SBC Texas and the Texas Attorney General’s Office, representing the Texas
Commission, have reached an agreement on the injunctive relief requested by
SBC Texas. Under that agreement, the K-Table changes required by the Texas
Commission in its Order No. 45 have not been made to Attachment 17 of the T2A,
and SBC Texas is accruing in a separately identified internal account the additional
monies which would be owed to CLECs as a result of the Texas Commission’s
ordered K-Table changes, if they are affirmed by the federal district court.

The Commission determines that the K-Table should not be updated pending
the final Federal Court appeal. The Commission is aware that a Judgment was
entered on September 30, 2004, dismissing the appeal. SBC Missouri will be
directed to notify the Commission of the appeal’s finality and the impact on this
case. If appropriate, the Commission may reexamine the issue based on Missouri-
specific data.

Special Access Performance Measurements

As to special access performance measurements, SBC Missouri objects to
those measures and the Texas Commission has determined that those should
not be implemented. Likewise, without specific information as to how these
measurements will affect the Missouri operations, this Commission will not
require their implementation.

Performance Measure 13

Performance Measure 13 was included by the Texas Commission but has not
been completely implemented pending an audit in Texas. SBC Missouri objects
to its inclusion in Missouri. This Commission concludes that this measure should
not be implemented pending the outcome of the final audit in Texas. SBC Missouri
will be directed to notify the Commission when the audit in Texas becomes final
and to present information to the Commission on how the results of the audit would
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have impacted Missouri CLECs. If appropriate, the Commission may at that time
reexamine the issue based on Missouri specific data.

Disposition Codes

The final area to which the parties disagree is in the disposition codes of
Appendix 2 of the Business Rules. In this instance, the CLECs argue that SBC
Missouri is making unilateral changes to which they do not agree. In the last status
report to the Commission on April 16, 2004, AT&T had an objection pending at the
Texas Commission regarding this issue. As with the other contested changes, the
Commission determines that these disposition codes should not be changed over
the objection of the CLECs. No evidence was provided which would convince the
Commission that these changes should be made over the objection of the CLECs.
Furthermore, they appear to not have been finally adopted by the Texas Commis-
sion. As with the other changes, the Commission will require SBC Missouri to notify
it when the Texas Commission reaches a final decision on the issue and, if
appropriate, the Commission may reexamine the issue with the presentation of
Missouri-specific evidence.

SBC Missouri will be required to file a new version of the M2A and make those
amendments available to the CLECs. The Commission will also set an expedited
procedure for the approval of amendments adopted in accordance with this order.

CONCLUSION

The Commission concludes that with the exception of the disposition codes
in Appendix 2 the modifications to Attachment 17 of the M2A described by SBC
Missouri in its May 16, 2003, Status Report and Proposed Order, and contained in
Exhibit A thereto, including updated versions of Appendix 1, Appendix 2,2° and
Appendix 3,2" which are identical in all substantive respects to the Performance
Remedy Plan and Performance Measurements that have been implemented in
Texas, Arkansas and Kansas, should be incorporated into Attachment 17 of the
M2A. In addition, SBC Missouri’s proposed revisions to page iii of the Table of
Contents to the General Terms and Conditions, page 40 of the General Terms and
Conditions, and page 22 of Attachment 17 should also be incorporated into the
M2A.

The updates to Attachment 17 of the M2A that the Commission approves in this
order do not include the “K-Table” revisions ordered by the Texas Commission in
Order No. 45. The Commission concludes that these changes, which SBC is
appealing in Texas, should not be incorporated into the M2A while the appeal is
pending in Federal Court. Furthermore, if the appeal should become final, during
the term of the M2A, the Commission will need Missouri-specific information
regarding the impact of such a change on SBC Missouri and CLECs operating in
Missouri before making a final decision on whether to include those changes.

9 Performance Measurements subjectto Tier 1and Tier 2damages identified as High, Medium,
and Low.

20 Measurements Subject to Per Occurrence Damages or Assessment with a Cap And
Measurements